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LEHTPAAbHA PAAA 1 3BEMCbKE CAMOBPAAYBAHHA:
BbEPESEHb-XKOBTEHb 1917 POKY

Buceimaeno disivricmo Ienmpanvioi Padu, wo mara 3a memy 3aiyuumu 3eMcoke Camospaiyeaiiis
do npoyecy posbydosu ykpaincokoi depacasnocmi. Ile cmano moxcausum nicis semcorux eubopis 1917 p.,
6HACIO0K w020 6i00Y6Cs npouec demoxpamusayii i ykpainizauii semcmsa. Ha npuknadi ITonmascokozo
3ememsa npooemMoncmposano NiOMpUMKY 3eMCbK020 CAMOBPAOYBANHL HAUIOHALLHOT 0epicasomeopuoi
noximuku Ilenmpanvnoi Padu. Aze empama dogipu nacenenns do semcmea y nepiod Ilepuioi ceimo-
601 @itinu ma Hu3vKuLl pieenv 11020 eexmuenocmi smycunu Ilenmpanvny Pady posnouamu doxopinny
peopmy Micyesozo camospadyeans.

Kmouogi cnosa: [lentpanbua Pana; Tenepanbuuii cekperapiat; 3eMCbKe CAMOBPSILyBAHHS; 3€M-
cbKi BUOOPH; eMOKpaThyHa pedopma; yKpaiHisalis.

Kozauenxo A. H., noKTOp 10pUANIECKUX HAYK, [IOIEHT, 3aBEAYIOMNI Kadeapoil TeOpUu U UCTO-
puM rocyziapcTBa u npasa, [loarasckuil opugandeckuii uncTuTyT HanmonaasHOTro 10puInyecKoro yHI-
Bepcutera nmenu ApocaaBa Mymaporo, r. [Tostasa.

e-mail: kozachenko.a.i@mail.ru ; ORCID 0000-0002-4568-7964

Ienrpanbuas Paga u 3eMckoe camoymnpasienue: MapT—okTsiops 1917 roga

Ocsewena desimenvrocmo Llenmpanvioti Padvl no npueneuenuio 3eMckozo0 camoynpasienus K npo-
Ueccy cmpoumenvbemea YKPaunckol 20Cy0apcmeennocmu. Imo cmaio 603MONCHbIM NOCLE 3EMCKUX BblOO-
pos 1917 2., 6 pesyivmame uwezo npousowes NPoYyecc OeMOKpamu3auuu U yxpaunusawuu semcms. Ha
npumepe Ilonmaesckozo semcmea npooemMoHCMPUPOBANo NOOOEPICKY 3EMCKUM CAMOYNPABICHUCM NOLU-
MUKW HAyUoHaIb020 cmpoumenvcmea Ilenmpanvnoii Padvi. Ho nomeps dosepus nacenenus x 3emcmey
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6 nepuod Ilepsoit Muposoll 60lHbL U HUSKULL YPoGeHb €20 dpdexmuenocmu evinyouru Ilenmpanviyio
Pady nauamv xopenny1o pepopmy Mecmuozo camoynpagieHus.

Kmouessle cioBa: Ilenrtpaspnas Pana; TenepanbHblil cexperapuaTr; 3eMCKOe CaMOYTIPABJIEHNUE;
JeMokparndeckast peopMa; YKpanHU3aIusl.

Iocmanosxa npoéemu. Peopma MiclIeBOro caMOBPSILYBaHHS, IO € CKJIAI0-
BOIO YaCTHHOIO JelleHTpasisallii Bjajn B YKpaiHi K 0[HOrO i3 3ac00iB ITiABUIIEHHS
edexkTUBHOCTI (DYHKITIOHYBaHHST 1TyOJIiYHOI BJIajid, TPUBAJIMIA Yac 1epedyBa€ y 1o
30py BiTum3HAHOI Hayku. CTOMITHIN foBisel yrBopenns [lentpanbruoi Paan (nami —
[IP) crionykae 10 OCMUCIEHHST ICTOPUYHOTO JOCBIAY A€P:KaBHOTO OyIiBHUIITBA
nepioxy BU3BOABHUX 3Mmaradb 1917—1921 pp., mo cympoBoKyBaBCs TTPOIIECOM
JlelleHTpaJsIi3allii Baau.

Axmyanvnicms memu. JlocnijskeHHs: Xapaktepy B3aeMoBigHOCUH Mix [leHT-
pasibHOI0 Pajioto i 3¢eMChbKUM CaMOBPSTYBaHHAM JIa€ MOKJIUBICTH Kpallle 3pO3yMiTi
TPaMILI 1 HAI[lOHAIBHI 0COOJIMBOCTI BiTHOCKH MizK BUIIIMMI OpraHaMU BJIaIH i Miciie-
BUM CAMOBPSIZIyBaHHSIM Ta BpaxyBaTh HaOyTHIl iCTOPUYHMIA JOCBI/T 32 CyYaCHUX YMOB.

Ananiz ocmanunix docnioxcensv i nyonikayiu. IIpobiema xapakrepy B3ae-
MoBifHOCUH M I[P i 3eMcbKUM caMOBPAyBaHHAM 3aJUIIAETHCA HEJOCTATHHO
BUBYEHOIO, /)K€ TaKi JOCJIPKEHHS B YKpPaiHi CTaJIu MOXKJIUBUMHU JIUIIE y TTOCTPa-
nstHCbKN miepiof. /1o 1iboro nutanns 3Bepranucs B. M. Bepcriok, 1. I. Bepxosiiena,
B. C. I'Bosnuk, B. M. €pmoiaes, C. O. 3oramns, O. JI. Kormaenko, T. O. MaTBienko,
O. M. Mupomnenko, B. 4. Peseryxk.

Mema cmammi — Bu3HauuTH XapakTep B3aemoBigHocun Mixk I[P i 3emchbkum
CaMOBPSIIyBaHHAM Y 1epiof 3 Gepess 1o koBrerb 1917 p. Ta IPUYMHU Cylepedin-
Boro ctasyeHHs [P 10 3eMChKOTO cCaMOBPSITyBaHHS.

Buxniao ocnoenozo mamepiany. 1lentpanbhia Pana ik rpoMajicbKO-TIOJIITHYHE
o0’ennannst Bunukiaa 3 Gepesnss 1917 p. sHacigok JliorHeBoi pesodiorii B Pocii.
V pesyasrari nposenenns Hanionanbrnoro xonrpecy 19 ksitasa 1917 p. Bona naOyiia
03HaK BCEYKPATHCHKOTO TPECTAaBHUITBKOTO OPTaHy, KOTPUH IIJISIXOM TIePEeTrOBOPIB
i3 TumyacoBuM ypsi/ioM MoBHHEH OYB gomaratucst Big Pocii BU3HaHHS yKpaiHCHKO]
ABTOHOMII.

3a ymoB Ilepmioi ¢BiToBoi BiiiHu HaBecHi 1917 p. HaOyB MOJAIBIIIOTO PO3BUTKY
TIpoliec o/iepsKaBJIeHHS 3eMCTB. [0JTOBHOIO METOIO X MiSTBHOCTI CTaJI0 BUKOHAHHS
BIlICBKOBHUX 3aMOBJIEHD YPsI/Y, a He 3abe31edeHHsT PO3BUTKY MiCIIEBUX rpoMajl. YIIpo-
JIOBK TPhOX POKIB BilffHM CTaBCS 3aHEMNa/ 3eMChKOTO IOCIIOAPCTBA, 301JIbIITyBaJICST
CYMHM HeCILJTAYeHUX 3eMChKUX MOAATKIB, CKOPOUYBAIMCS 00CATH 3eMChKUX TIPUOYTKIB
i ogHOYacHO 3pocTanu BugaTKu. lle cnpuumamio ¢dinaHcoBe OGAHKPYTCTBO 3€MCTB.
Bonu BTpaTuiu noBipy i MiATPUMKY HacesjieHHs. ToMy OJIHI€0 i3 HANBAKJIMBININX
pedopm Tumuacosoro ypsimy Pocii moBurHa Oysia ctat pechopma 3eMChKOTO CaMO-
BPSILyBaHHsI, 10 OTPUMaJso Beebiuny migrpumky I[P

M. C. I'pymeBchkuii BBaxkaB, 110 MIJISAXOM PO3IMTUPEHHS MOBHOBAXKEHb CaMO-
BpSIIyBaHHS YKpaiHa Moxke 37100yTu crtatyc aBToHOMIl y ckmami Pocii. Tomy 1P
MOKJIa/1a1a BeJIMKi HaJlii Ha 3eMChKY pedopMy: «OpraHisallito Ha HOBUX ITi/icTaBax
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opraHiB MicbKOI i 3eMcbkoi camoytipasu» [1, ¢. 84]. Pehopma mana 6 3abesmneuntn
YKpaiHisallifo, eMOKpaTHU3aIliio i MOJI€PHi3alliio 3eMCTB, CTBOPEHHS Ha 1X OCHOBI
TaKUX OpPraHiB MICI[€BOTO CaMOBPSyBaHH, Ha fAKi y CBOIN perioHaybHil 1OJi-
turi morsia 6 cimparucst [[P. Ouinbauku [P BBakasiwn, mo B pesyssraTi peopm
i HasaroJ/keHHsa B3aemoili Mixk I[P i 3eMcTBaMu BOHU TpaHCHOPMYIOTHCS Y
CIIPaBKHI OPraHU MiCIIEBOTO CAMOBPSI/IYBaHHS 1 YTBOPATH (DyHAAMEHT YKPaiHChKOI
Jep>KaBHOCTI.

ITpo miarpumky TP 3emcTBa 3asiBUIM 3a70BTO /10 BHOOPIB, Iie TOMi, KO 3a
CBOIM CKJIQIOM 3aJINIIIAINCS TIEPEBAKHO IBOPSIHCBKUMU. Y:Ke B KBiTHI 1917 p. Bim-
MOBi/HI ocTaHoBU yxBanun JIybercbki Ta Muproposchbki semcbki 36opu [2, c. 29,
31]. ¥V rpaBui IToaTaBchKi MOBiTOBI 3eMChKi 360pu Haziciamu Tererpamy 1P, y skiii
BU3HABAJH il «€IMHUM TTPABOMOYHUM OPraHOM YKPAiHCHKOTO HAPOJLY» 1 3asIBJIAN 1i
po cBoio mATpuMKY [3, ¢. 8]. 11 uepBusa 1917 p. JlyGeHCbKI 3eMChbKi 300py BU3HAIU
[P «BuUIIOI0 rPOMAJICEKOI0 YCTAHOBOIO Ha YKpaiHi» [2, c. 29].

Ha saxmmx 1P y tpaBui-uepBHi 1917 p. 3emcTBa po3novanu ykpaiHizarito Biac-
HUX YCTaHOB 1, 30KpeMa, 3eMChKUX mKisI. Tak, JIlybeHChbKe TIOBITOBE 3€MCTBO Ha KypCu
YKPaiHChKOI MOBHM JIJIs BUMTEJNB 1 TesedoHicTok Buinmiao 15 tuc. kpb. [2, c. 18]. Ha
BiZIMiHY BiJ iHIINX Ty6epHCHKUX 3eMCTB, y IlosTaBchbKOMY 3eMCTBI, e abCcosroTHA
OLIBIIICTD BiIBHO BOJIOALIA YKPAiHCHKOIO MOBOIO, 0COOIMBKX IIPOOJIEM 3 IIPOBEIEH-
HJIM YKpaiHisailii He BuHUKano. Haromicth y XapKiBCbKOMY IOBITOBOMY 3€MCTBI,
sgke y kBiTHI 1917 p. migTpumasno mpoBezsieHHsT yKpainizaiii 1mkija, 3 300 3eMcbKux
YUMTENIB YKPAIHCbKOIO MOBOIO Bosofinu jsutmie 10 [4, c. 103].

[Tpo miaTpuMKy 3eMcTBamMu TOJITUKHA [P cBiTunTh IpE/ICTABHUIITBO 3eMChKUX
riaacHux y ii ckmazi. Tak, 1o ckmamy I[P 6yso 06paHO TakKMX 3eMCHKUX Jis19iB, SIK
M. K. Kustauitio, sikuii BXoauB 70 ckaany komicii I[P 3 po3pobku mpoekTy KoHCTH-
tymii Ykpaian, . M. Crenbka — usena senerarii I[P ma neperoBopax 3 TumuacoBum
ypsazaom Pocii, M. /. Toxkapescbkoro, I1. I. Ynmxescororo, B. M. Illemerta, O. I1. dnuka
[5, c. 372, 404—-418].

[Mepuium Yriepcanom I[P 3azexknmapyBaia aBTOHOMIIO YKpaiHW i 3aKJIuKaJIa
OpraHM MiCIIeBOTO CaMOBPSIIYBaHHS «MaTW HAWTICHIII opraHisalliifHi 3HOCUHU 3
[lentpanbuoio Pamoto» [6, c. 103]. IlonTaBchbke 3eMCTBO BiTamo MPUHHATTS YHi-
Bepcauy. 3 1iei Haroau 22 uepBHst 1917 p. rybepHCHKI 3eMCbKi 360pH M BUTYKH
«Cnasal» npuitasiim Bigossy a0 1P [7, c. 6]. YxBajeHa 3eMCbKuME 360paMu pes3o-
JIOITiST 3a3HAavasia, MO 3eMCTBO BUKOHYBAaTUMe TIOCTAHOBU TWMYacoBOTO ypsjay 3a
yMOBH morojpkeHHs ix 3 I[P 36opu miarpumanu 3axekiapoany I[P aBroHOMIiIO
YKpainu i BUCJTOBUJM HAJil0 HA MOPO3yMiHHA MixK TumuacoBuMm ypgziom i I[P 3
I[bOTO MUTAHHS. 3€MCTBO MPOTECTYBAJIO TIPOTHU 3a9B OKPEMUX POCIHCHKUX TOJITHY-
HUX MapTiit 3 mpuBosy Toro, o 1P Hibu mae Hamip BiginuTi Ykpainy Bia Pocii.
Iy6epHcbke 3emcTBO acurnysaso ITP 200 tuc. kpb. i 3BepHYJIOCSA 3 MPOXaHHSIM
HaJIaTU «JIOKJIQJIHI THCTPYKIIii» 110710 peasizaitii YHiBepcany [7, c. 12—-13, 18]. Box-
Houac Bij TumuacoBoro ypsay lenepanbuuii cekperapiat orpumas Jyutie 300 tuc.
kp0. [6, c. 373]. [lixrpumky I[P y 3B’s13Ky 3 IPUIHATTAM YHiBepcasy BUCIOBIIN
[ToaTaBebKi MOBITOBI 3eMchbKi 300pu i acurnysanu iii 13 tuc. kpb. [3, c. 1-4]. IIpote
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[Tepumii YuiBepcas sik MOJIITUKO-IIPABOBUI aKT, 1[0 HE MaB IOPUJUYHOI CUJIHU, He
BperyJiboByBaB BijjHocuHU Mix I[P Ta 3emcrBamu.

He nouekasmuch inctpykiiii Big IIP, rybepHchKka 3eMCbKa yipaBa 7 JIMITHS
1917 p. 3ampoBajinia MPpUMyCOBY OPEHJLY 3eMJI y BEJTMKUX 3€MJIEBJIACHUKIB, BCTAHO-
BuJIa (hiKCOBaHi IIHM Ha 3eMJIO 3a i opeH/Iy, 3a60poHmIa cyOOpEeH Iy 3eMJIi, TTiBU-
IMIa MiHiMaJIbHY 3apObITHY ILIaTy HaiiMaHuM TIpaiiBHukam |2, ¢. 37—38]. Taxi mii
3eMCTBA € TIPUKJIAZIOM TIPAKTUYHOTO TTiIXOLy MiCIIEBOTO CAMOBPSILyBaHHS 10 TTMTAHHS
BUPILIEHHS COLIAIbHO-eKOHOMIYHUX IIPOOJIEM PETioHY.

Y uepBui 1917 p. npeacTaBHUKY BiJl CEJISTH Y TOBITOBUX 3eMChKUX 300pax
MOPYIIYBaJIM MUTAHHST PO HEOOXIHICTh 3MiHM Ha3BU 3eMCTB. JIyOeHChKI 3eMChKi
360pU MIPUIHSIIA MOCTAHOBY TIPO TIepeiMeHyBaHHsI X Y MOBITOBY Pajy CEJSTHCHKUX
JIeIyTaTiB, a BOJIOCHUX 3eMChKUX 300PIiB — y BOJIOCHY paly CEJSHCbKUX JIeIyTaTiB
[2, c. 33]. Tomy 20 sunast 1917 p. Ha 3acizanni Mamnoi Pagu IIP 6y/0 posrisiHyTo
MUTAHHS PO HEOOXIMHICTD MPOBeeHHsT peOPMU 3eMCHKOTO CAMOBPSITYBAHHS Ta
3MiHU Ha3BU 3€MCTBA, JI0 SIKOI BOposKe cTaBuiiocs ceagHceTBo. OdimiitHo 1[P He yxBa-
JIOBaJIa PillieHHd PO 3MiHY HAa3BM 3eMCTB, ajie BIIepIiie MOBITOBI i BOJIOCHI 3€MChKIi
360pu HazBasia HapogHumu pagamu.

Baitky 1917 p. 3emcTBa NMpOBOAMIN aKTUBHY TPOMAJICBKO-TIOMITUYHY Ta TIPO-
CBITHUIIbKY JISIJIbHICTD, 1[0 MaJja 3a MeTYy IMiITPUMKY /IeP:KaBOTBOPYOI isIIbHOCTI
1P, momupenHs ifeil yKpaiHCbKOI JIePKAaBHOCTI Ta TPOBE/ICHHS JeMOKPATUUYHUX
nepeTBOpeHb. 3€MCTBO CIIPHSJIO CTAHOBJIEHHIO IPOMAaICbKO-TTOJITHYHOTO 00’€/-
Hanuus «IIpocsitas, ¢inancyBano Bunanns razetu «lIpocsitas, 1Mo Mana BUXOAUTH
YKpaiHChKOIO MOBOIO [[BiUi Ha THXJeHb. MUpropojichbKa MMoBiTOBa yIipaBa y JOTOBI/Ii
seMcbkuM 300pam Bix 10 sumas 1917 p. HarosomyBaga Ha TOMY, 1[0 Taka rasera
HeoOXigHa s iH(GOPMYyBaHHS HaceJeHHS MMPO HaBaKIWBIII MOJITHYHI MO i,
30KpeMa, PO BUCYBaHHS KaHAWIATIB 10 Bcepociiichkux ycraHoBunx 360piB |8,
apk. 4-438]. 31 munug 1917 p. Mupropozchbka MoBiToBa ympaBa Hajaa 3BIT 3eM-
CHKUM 300paM TIPo istbHiCTh 610po «IIpocBiTh» Ta Tpo MpoBeseHHs 3'13/1y, i/l yac
SIKOTO OyJIO BU3HAYEHO TaKi HAIPSIMKK ITPOCBITHUI[BKOI AisLIBHOCTI: HallioHaJIbHA
CBIZIOMICTb, lep;KaBHUI JIaJl Ta aBTOHOMiA YKpaiHU, TPOTPpaMu MOJITUYHUX TapTiid,
Bubopu 10 Beepociiichknx ycTaHOBYMX 300PIB Ta iCTOPis PEBOIOLINHOIO PyXy B
Pocii [9, apk. 21-22].

[Tpore He3Baxkaw4M Ha MIATPUMKY 3eMCTBOM TIPOTIECY HAIliOHATBHOTO JepsKa-
BoTBopeHH: y jmnHI 1917 p. [IP posnouana miroTroBKy /10 3alpOBAIKEHHST HOBOI
cucTeMu MiclieBoro camoBpsiyBaHHs. Tak, Bijo3Ba lenepasbHOro cexperapiaty
Big 27 nmumag 1917 p. nporosocusa, 1mo pedopmMa 3eMChbKOTO CaMOBPSIIYBAHHS
BifIOy1eThCst 3aBISAKM BHOOPAM: «3aMiCTh CTapoOro 1EH30BOTO 3€MCTBA 3aBOIAUTHCS
CIIPaBKHE HAPOIOIPABCTBO, 1 3apa3 CKpisb, 10 BCill Ykpaiui, MaioTh BigOyTuCs
BUOOPH TJIACHKX JI0 BOJIOCHUX Ta MOBITOBUX HAPOJHUX Pajl, KOTPi MOTiM 06epyTh 3
cebe BOJIOCHI Ta TIOBITOBI HAPO/HI YIIPaBH, /10 SIKUX BiJl 3MCTBa MePeiyTh yci jijia
Ta MaitHo» [5, c¢. 206].

3rigHo 3 3akoHoMaBcTBOM Tumuacosoro ypsuy Pocii y Bepecni 1917 p. BinOysmcs
JIEMOKPATUYHI BUOOPHU TJIACHUX 10 TYOEPHCHKUX, MOBITOBKX 1 BOJOCHUX 3eMCTB. I[P
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3aKJIMKaJIa HACeJIeHHsT YKPATHU B3SITH aKTUBHY y4acTh y BUOOpaX OpraHiB MiCIIeBOTO
caMOBpsIIyBaHHS — PepOPMOBAHUX 3EMCTB, 2 TAKOK JOPYUMJIa <YPSIOBISIM Ta IHCTH-
TYIiSIM Y)KUTH BCiX 3aXO/IiB, abU JIOTIOMOTITH THM YCTaHOBaM, SIKUM JIOPYYEHO Kepy-
BaTH TEXHIKOI BUOOPIB, MPOBECTH ITIO0 CIIPaBy sIKHaikpaies |6, c. 183—184]. Asne 1P
He Majsia Hi (DiHAHCOBUX, Hi aJIMiHICTPATUBHUX MOKJIMBOCTEH BILJTMBATHA HA 3€MCBKY
Bubopuy Kammasiio. Tomy, sk 1iikom caymHo ctBepmkye C. O. 3oramb, IIP daxrrano
«IIPOIrHOPYBaJIa XiJ[ IPOBE/IEHHST 3eMChKUX BHOOPiB» |10, c. 264]. ¥ pesyssrati BUOO-
piB BiOyBCs Ipoliec JeMOKpaTu3allii Ta yKpaiHisaiiil 3eMCTB. 13 IBOPSHCHKOIO 3a CBOIM
CKJIAJIOM 3eMCTBO OiJbine Hik Ha 60 % 1epeTBOPUIIOCS Ha CENSTHCHKE.

HosooGpani 3emcTBa 1mOBHICTIO TiaTpuMyBaan mouaituky IIP. Tak, 1 JKoBTHs
1917 p. IMosrraBebki OBITOBI 3eMchKi 300pu 3acyaniu Buctyn redepana JI. I. Kop-
HiJIOBa. Y 3€MCBHKIill Pe30Jifollii TOBOPUJIOCS: «BUCTYN reHepana Kophisosa i fioro
NPUOGIYHUKIB € HACTIAKOM MOMITHKM THMYAcOBOTO ypsiiy, SIKMH He Bejie Pilryvol
6OpOTHOM TIPOTH 3aXO/AiB KOHTPPEBOMIOIINHUX TPYII, IKi HAMATAtOThCS TIOBEPHYTH
3100yTKM PEBOJIONII I YCTAaHOBUTH CTapuii camomep:kaBHuil gax» [11, c. 594].
16 xoBTHS IlosTaBCHKE MTOBITOBE 3€MCTBO 3asIBUJIO TIPO CBOIO MATPUMKY AisITBHOCTI
[P, mo mMasia 3a MeTy CTBOpPEHHSI YKpaiHCbKO1 aBTOHOMIl Yy ckJsaii Pocii. Sk nosigom-
Jsiia razeta «IlonTaBebkuil JieHb», y 3aJli 3aci/ladb IJIaCHI BUBICUJIU CUHLO-KOBTUN
ykpaiacbkuii ipanop [12]. Oxnax nporiec aucraniioBadnsa [1P Big 3emMcTB 11po10B-
JKYBABCSI 1 TCJIST IEMOKPATHYHIX 3eMCbKUX BUOOpiB. 18 skoBTHsT 1917 p. Tenepanbuuit
cekperapiat 3arpornonyBaB CeKpeTapcTBy BHYTPIIIHIX CIIPaB «BUPOOUTH 3aKOHO-
MPOEKT PO 3aMiHy CTAPOTrO 3eMCTBA HAPOJHUMU pPajlaMu i yrpaBamus» [, ¢. 353].

Bucnoseox. Takum unHoM, y 11epios 3 6epess 110 xosrenb 1917 p. I[P gexnapy-
Bajia CBOIO MiITPUMKY 3eMCTB, BU3HaBaJa 1X MOBHOMPABHUMHU OPTaHaAMU MiCII€BOTO
CaMOBPSIZIYBaHHSI, HAMarajacsl 3aJlyduTH iX 10 MpoIecy po30yaoBU YKPaiHCHKOI
nepskaBu. Bogrouac ITP mopymryBasia nutaHHs Ipo HeOOXiAHICTD JIKBiAalii 3eMCTB
Ta 3alPOBA/KEHHS IIPUHIIMIIOBO HOBOI CUCTEMHU MICIIEBOTO CaMOBpsiyBaHHd. Take
cynepeusuBe ctaBiaeHHs I[P 10 3eMcbKoro caMOBpsIiyBaHHS 3yMOBITIOBAIOCS IBOMA
OCHOBHUMH (haKTOpaMu. 3 OJHOTO OOKY, 3eMCTBO aKTHBHO I TPUMYBAJIO HAI[IOHATIb-
HUH IepKaBOTBOPUNIA TIPOIIeC, 1o crionykayio I[P go criBmpartti 3 num. Ajte y riepiof
I[Tepuioi cBiTOBOI BiliHKM BizOyBaBCs 3aHela] 3eMCbKOIO IOCIOZAPCTBA, 3€MCTBa
BTPATUJIM JIOBIPY 1 MIATPUMKY HaceJeHHs. A OTKe, 3 iHIIOro GOKY — CIiBIpals i3
3eMCBbKUM CaMOBpslyBaHHAM JquckpeauTysasia [P,
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Central Council and zemstvo self-government: march—october 1917

As a social and political association, the Central Council emerged on March 3, 1917 as a result of
the February Revolution in Russia. At that time, under the conditions of the First World War, there was
a decline in zemstvo economy, increase in an amount of unpaid zemstvo taxes, decrease in a volume of
zemstvo income and concurrently increase in spendings. As a consequence, there was a financial failure
of zemstvos. Taking this into consideration, they lost public trust and support. Therefore, one of the most
important reforms of the Provisional

Government of Russia was to be a reform of zemstvo self-government that received a full support
of the Central Council. According to the leaders of the Central Council, the reform would provide
ukrainization, democratization and modernization of zemstoos, establishing such local authorities on their
basis which the Central Council would rest upon in its regional policy. As a result of the reforms and
establishing cooperation between the Central Council and zemstvos, they had to be transformed into
genuine local authorities and form the foundation of the Ukrainian statehood.

In the spring of 1917, zemstvos expressed their support for the Central Council. They started
ukrainization of their own institutions, conducted active social, political and educational activities which
were aimed at supporting nation creative activities of the Central Council, spreading the ideas of the
Ukrainian statehood and carrying out democratic reforms. Zemstvos promoted in the making of the social
and political association «Prosvitas (Enlightenment). However, in July 1917, the Central Council started
preparations for introduction of a new system of local self-government.

According to legislation of the Provisional Government of Russia, in September 1917, democratic
elections for councilors of provincial, county and township zemstvos were held. As a consequence of
the elections, the process of democratization and ukrainization of zemstvos took place. Not nobles but
peasants constituted more than 60% of zemstvo composition. The newly elected zemstvos fully supported
the policy of the Central Council. However, the distancing process between the Central Council and
zemstoos continued to develop after the democratic elections to zemstvos. This contradictory attitude of
the Central Council to zemstvo self-government was due to two main factors. On the one hand, zemstvos
actively supported the national state creative process that prompted the Central Council to cooperate with
them. However, during the First World War, there was a decline in zemstvo economy, zemstvos lost public
trust and support. So, on the other hand, cooperation with zemstvo self-government discredited the Central
Council.

Keywords: Central Council; General Secretariat; zemstvo self-government; zemstvo elections;
democratic reform; ukrainization.

Haditiuna do pedxonezii 31.01.2017 p.

14 ISSN 2414-990X. Ilpobnemu saxonnocmi. 2017. Bun. 136



botiuyk []. C. LljJodo numaHHA Micysa npasa Ha 3axucm y cucmemi npas lo0uHU

Bonuyk fimutpo Ceprinosuy,

acnipaim kaghedpu meopii depxasu i npasa,
HayioHanebHul topuduyHUl yHigepcumem
imeHi Aipocnasa Mydpoezo, YkpaiHa, m. Xapkie
e-mail: nigredo111@gmail.com

ORCID 0000-0001-7967-4443

doi: 10.21564/2414—990x.136.89444
YAK 340.12:342.7

LLHOAO INMUTAHHA MICLA NMPABA HA 3AXUCT
Y CUCTEMI TIPAB AOAUHU

Posensimymo akmyanvhi numanus w000 Micys npasa J0OUHU HA 3aXUCT Y CUCTEMI NPag TOOUHU.
IIpoananisosano cneyugixy npasa na 3axucm sax 2apanmii 6I0HOCHO THIUX OCHOBONOIONCHUX NPAG i
€60600 n00unu (Npaso na HeUmmsi, nPaso Ha 300P06’s, uecmy i 2ionicmy, 6esnexy i HedomopKanHicmy
mowo). O6rpynmosao ocobausUIl xapaxmep npasa Ha 3axXucm, wo NOLi2de Y HAsLBHOCMI 080X PI3HOGU-
0die pynxuiti maxozo npasa. Ile i demepmirnye 11020 0cobaUBE MICUE 68 CUCMeMI NPAG JHOOUHIL.

KiouoBi cioBa: mpaBo Ha 3ax¥CT; paBa JIOAWHI; IPABO JIOAMHU HA 3aXWCT; OCHOBOIIOJIOKHI
1IpaBa JIO/INHU.

Boiiuyx /. C., actiupanT Kadeapsl TEOPUH TOCYIAPCTBA U TpaBa, HalMOHATbHBIN I0PUINIECK it
yHUBepcuTeT nMenn SApocaaBa Myzaporo, Ykpanna, r. XapbKoB.
e-mail: nigredo111@gmail.com ; ORCID 0000-0001-7967-4443

K Bompocy o Mecre npaBa Ha 3alIMTy B CHCTe€Me IIPaB YeJOBEKa

Paccmompenwvr axmyanvivie 60npocvt 0 mecme npasa Ha 3awUmMy 6 cucmeme npas uerosexa. Ananu-
3upyemcs: cneyupuka npasa Ha 3auUMY Kax 2apanmust OMHOCUMEIbHO OPY2UX OCHOBONOLOMCHBIX NPAS U
60600 uenosexa (npaso Ha JACUsib, NPAo HA 300POBLE, UECb U OOCMOUHCIB0, OE30NACHOCMD U HenplL-
Kacaemocmv u m.n.). O60CHOBAH 0COOEHHbII XAPAKMEP NPABA HA 3AUUMY, KOMOPLLL 3AKII0UAeMCs 8
HAMUYUU 08YX PASHOBUOHOCTET (PYHKYULL 9M020 NPasa U demepMuHupyem 0coOeHHoe MeCmo maxozo 8
cucmeme npas uenosexa.

KmoueBsle cioBa: IpaBo Ha 3aINTY; IPaBa YeI0BEKa; IIPaBa YeJoBeKa Ha 3aIUTY; OCHOBOIIOJA-
raioliue mpasa yepoBeKa.

Bcmyn. CyvacHuii cTaH PO3BUTKY BITUYM3HAHOI MTPABOBOI JIyMKH 1 IOPUIANYHOI
TEXHIKM Tiepei0avyae 3aKpilyieHHs] OCHOBOTIOJIOKHUX TIPAB i CBOOO/L JTIOIMHYU Ha PI3HUX
PIBHSIX HAIiOHATLHOTO 3aKOHOMAaBCTBA. OHAK HABAKJIMBINIOrO 3HAYEeHHsT HaOyBa€e
came iX KOHCTUTYIIIITHA perJiaMeHTallist, OCKIJIbKY MTPaBa JIOAWHNA BUPAKAIOTh TIPABOBUI
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BUMIp iCHYBaHHS 0COOM B CYCIILJIbCTBI, BUSHAYAIOTD i rapaHTYIOTh IIEBHY Mipy (HOpMY)
ii cBOOOIM i1 BiIMTOBIAIBHOCTI SIK yYaCHUKA CYCIIbHUX BifHOCHH |2, ¢. 39].

3 MoMeHTY 37100y TTsT YKpaiHOIO He3aJIeKHOCTI i 0OpaHHsT IPUHIIHIIIB I€EMOKpa-
TUYHOI, IIPaBOBOI, COIiaJbHOI IEP;KAaBHOCTI K OCHOBHU 11 KOHCTUTYIIHHOTO Jaay
JIIOJIMHA, 11 JKUTTS 1 3710POB’sl, YeCTh i TiAHICTh, HEJOTOPKAHHICTD i OGe3leKka BU3HaHI
HaWBUIIOIO coliasibHOO IiHHICTIO (cT. 3 KonctuTytii Ykpaiau). Ase jiis BTiJIeHHS
IIbOTO TTOJIOKEHHS B JKUTTS HEAOCTATHBO JiKIIe WOro mporojoiieHHs. Came ToMy
3aKOHO/IaBellb BaBCs /10 HOro JeTasisallil K Ha piBHI cTtaTeil gpyroro posainy Kon-
crurymii — «ITpaBa, cBo6oaM Ta 0OGOB’A3KM JIIOAUHU i IPOMaASTHUHAY, TaK i HA PiBHI
ITOTOYHOTO 3aKOHOJIABCTBA, 110 PETYJIIOE MTPAaBOBIIHOCUHY B I1iil cepi.

OHuM i3 BaXKJIMBUX 1IPAB € IIPABO JIIOJAMHU Ha 3aXUCT. BusHayeHHs ioro micis
B CHCTEMI 1paB JIOAWHY Tiepebadae HacaMIepe] 3'ssCyBaHHs B3AaEMO3B'I3KiB OCTaH-
HBOTO 3 THIIMMU TTPaBaMU JTIIOITUHU.

Ananiz nimepamypnux oanux i nocmanosxa 3aoaui docnioxcenns. Ipobiema-
THKaA [IPaB JIOAMHU € JJOCTAaTHBO PO3POOJIEHO0 Y 3apyOiKHil, HacaMIlepe| y 3axXi/Hiii,
MpaBoBiil aymiti. [cTOpuyHUi 1poriec PO3BUTKY PO3YMiHHS Ta PEeryJIOBAHHS 1HCTH-
TYTY TIPaB JIIOIMHA B MOJITUKO-TIPABOBIN AyMIli YKpaiHW, SIK CIIPaBEJTMBO 3a3HAUaE
C. II. Mopos (S. P. Moroz), TpoxXoiuB y TOMY K HAIPSIMKY, 1[0 I PO3BUTOK CBITOBOI,
30KpeMa €BPOIENCHKOI, MOJITUKO-TIPABOBOI JIYMKHU. XapaKTePHOIO HOTO 03HAKOIO €
HACTYITHICTh Ta BOJIIOL[IAHICTD, KOJIM KOKHUI HACTYIIHUIL eTarl 6asyBaBCst Ha 37100y TKaxX
i TOCATHEHHSIX TOTIEPE/IHIX €TalliB PO3BUTKY, AOMOBHIOIYN Ta 30aradyioun iX 3aBIsSTKH
MTOCTIMHOMY CUHTE30BI YKPaiHChKOI TIPABOBOI TPAJUIIi1 3 IOCATHEHHSIMH €BPOIENCHKOT
il cBITOBOI MPaBoBOI AyMKH |6, ¢. 43—44]. Came ToMy po3poOKH y cdepi TpaB JIOANHI
i 3apybikHUX, 1 TopeBotoltiitHuX BiTunsHsHUX opuctiB (B. M. Teccen (V. M. Hessen),
H. M. Kopkynos (N. M. Korkunov), B. A. Kicrsaxiscekuii (B. A. Kistiakivs'kyj),
M. I1. /Tparomanos (M. P. Drahomanov), C. C. /{uictpstrcekmii (S. S. Dnistrians’kyj),
I. TI. JTucsak-Pyxuuupkuit (I. P. Lysiak-Rudnyts’kyj), T. A. 3inkiBchbkuit
(T. A. Zinkivs'kyj), B. d. Crapocosbcenkuit (V. Ya. Starosol’s’kyj) Ta in.) Oymu cripuii-
HATI 1 3HAUHOIO MiPOI0 BUKOPUCTAHI HA Cy4aCHOMY eTalli JIepKaBHO-TIPAaBOBOTO PO3-
BuTKy ykpaincbkumu nipasaukamu (T. I. Anzapycsk (T. H. Andrusiak), B. M. Top6ab
(V. M. Horbal’), O. P. Tamkoscbka (O. R. Dashkovs'ka), A. T1. 3aernn (A. P. Zaiets’),
O. M. Muponenko (O.M. Myronenko), O. B. Ilerpumwun (O.V. Petryshyn),
B. @. IToropiako (V. E. Pohorilko), C. II. TTorpe6usik (S. P. Pohrebniak), IT. M. Pa6i-
Hosuu (P. M. Rabinovych), C. II. Pa6inosuu (S. P. Rabinovych), IO. C. PasmeraeBa
(Yu. S. Razmietaieva), B. d. Tamiit (V. Ya. Tatsij), O. O. ¥YBaposa (O. O. Uvarova),
M. B. IIgik (M. V. Tsvik), IO. C. Illemmyuenko (Yu. S. Shemshuchenko) Ta in.) Pazom
3 THIM Iie He O3Hauae, 110 BKaszaHa mpobiiemMaTrika Budepraia cebe. OKpemi acliekTH y
cepi 1paB JIIOAMHN, 30KpeMa ITMTaHHg BU3HAUYEHHS Miclld IpaBa Ha 3aXKCT B CUCTEMI
TIpaB JIOAWHY, Y BITYN3HAHIN IOpUINYHIN HAYII, 10CI 3a/IUTIAI0THCS HEJIOCTATHBO PO3-
pobeHnME 200 TIPUHANMHI TUCKYCITHIMU, 10 0GYMOBITIOE aKTYaTbHICTD 1 TIPAKTUYHY
3HAUYIIICTh TAKUX JTOCJIi/IKEHb.

Ha HopmaTuBHOMY piBHI I1paBa JIOAMHU 3aKPIILIIOIOTHCS SIK MiXKHAPOJAHUMU HOP-
MaTUBHUMU aKTaMu (HaIpUKJIaJl, 3arajabHa Jekaapaiis npas jgoguan 1948 p. (crT. 3),
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KoHBeHI1ist TPO 3aXMCT MpaB JIOAMHU i OCHOBOMOIOKHUX cBoOox 1950 p. (cT. 2), Tak
i Ha pi3HUX JIAHKAX BITYM3HSHOTO 3aKOHOzAaBCTBA (cTaTTi 3, 55 Koncruryii Ykpainu,
cr. 35 KpuminanbHoro Kojiekcy Ykpainu ta in.). [1{o10 KOHCTUTYIT#HOT peryiaMeHTartii
TIPaB JIIOJINHMN TIOCTA€ BayKIMBUM TBepkeHHs 1. M. PabiHoBuYa mpo Te, 110 came BOHU
€ TIEPBUHHOIO, BUXIJTHOIO TIEPEYMOBOIO JKUTTENISIIbBHOCTI KOSKHOI JIFOAMHU. «KoHCTH-
TYIis y Takuii crocib Haueb iepapxisye nmorpebu JIOAMHU, a TUM caMUM i i IipaBa Ta
cBOOO/IM, SIKI IIMMU TIOTpedaMU 3yMOBJIIOIOThCS Ta IOKJIMKaHi 3abe31edyBaTu iX 3a/10-
BoJieHHs. ToMy, HaBiTh IOTO/IKYIOYUCH 3 IIMPOKOBU3HAHUM HUHI MOJIOKEHHAM IIPO
Te, IO BCI OCHOBHI TpaBa JIIOAUHU € B3aEMO3AJIEKHI, B3AEMOIIOB SI3aHi 1 HETIO1/IbHI,
He MOJKHA 3ariepedyBaTi TOTO, [0 B MEPIITy Yepry MaioTh OyTu 3a0e3redeHi mpaBa Ha
JKUTTS 1 Ha 3710pOB’sl, 11 HeIOTOPKaHICTh 1 Oe3rexy, ToOTo came ii (hisudHe iCHYBaHHSL...
HIEThCS TIPO JIFOJIMHY SIK COIIaIbHY iCTOTY, @ He 1mpo Oiosoriunuii Bua» [4, c. 6.

Mema i 3ae0anns docnioxncennsn. Cave BU3HAYUEHHS MICIISI TIpaBa JIFOMHA HA
3aXMCT y CUCTEMI TIpaB JIIOJIMHU Ta BHYTPIITHIX 3B’SI3KiB B CepeJIMHI 1€l cucTeMu
[OCTAE BaKJIMBUM 3aBIaHHSAM I[IPU JOCTI/KEHH] TIPOGIeMaTHKK TIpaBa JIIOJAUHU Ha
3aXUCT y IIJIOMY.

Ocnoena wacmuna. IlpaBo monuHu Ha 3aXUCT 3aKPIILTIOETHCS 4. 6 cT. 55 Kon-
crutymii Yrpainu: «KoskeH Mae mpaBo Oy/ib-IKUMK He 3a00POHEHUME 3aKOHOM 3aC0-
Gam¥ 3aXHIATH CBOI TIpaBa i CBOOO/M Bi/l TIOPYIIIEHb i TIPOTUITPABHUX MOCITaHb> [5].
AHaJti3 BKa3zaHol cTaTTi 3aCBiIUYE, 10 3aKOHO/IABEIlb TIIIOB MIJISIXOM 3aKPITIEHHS Ha
KOHCTUTYIIIHOMY PiBHI JJOCUTH 3arajibHOr0 BUSHAYEHHS IbOTO IIPaBa, Iepeadadaroun,
OUYEBU/IHO, HOTO JleTasIi3alliio Ha THIMX PIBHSAX MPABOBOTO PETYJIIOBAHHS, Bi/IIIOBIHO
JI0 CYCIIJIBHO-TTPABOBUX BiTHOCHH, B SIKHX BOHO 0E3M10CEPENHBO PEasi3ye€ThCsL.

Pazom 3 TuM anani3 mosoKeHb 3a3HAUYEHOI CTATTI JI03BOJISIE HAM JIUTHU TaKUX
BUCHOBKIB:

— BITYM3HSIHA KOHCTUTYIITHA TeOpist BUXOAUTD 3 TOTO, IO I1i/] TPAaBOM Ha 3aXUCT
CJIIT PO3YMITH caMe TIPaBo JIFOJNHY, a He TPOoMajisTHUHA (1IPO M0 CBIUUTHh hOpMY-
JIIOBAHHS <KOXKEH» );

— peastizallis MpaBa Ha 3aXUCT OOMEKYETHCS BUKJIIOYHO HOPMAMHU-3a00pOHAMM
(T06TO, JTi€ MPUHITHUIT «/[03BOJIEHO BCE, IO TIPSIMO He 3a00pOHEHO0» );

— MpaBO Ha 3aXUCT Tependavyae 3aXMCT CBOIX IMPaB, a/Ke «KOKEH Ma€ MpaBo...
3axXMINaTH CBOI Mpasa i CBOOON...»;

— 1Ie IPaBO MO3Ke Peasi30ByBaTUCA BiJIMOBIIHO /IO PI3HOTO POJY MPABOBITHOCHH,
MIO/I0 SIKUX JIIOINHA MA€ TpaBa Ta CBOOOJIM.

Coip TakosK 3a3HAYNTH, 1110 TIPABO JIIOJIMHN HA 3aXUCT iCHY€E Ha TIePETHUHI Pi3HOTO
POy TPaBOBUX BiJIHOCUH 1, K HACTIZIOK, — Ha TIEPETUHI PI3HUX Tajy3eill mpaBa Ta
3aKOHO/IaBCTBA. BOHO MOXKe PO3TIAMaTHCh SK OCHOBOTIOJIOKHE Ta 3arajbHe MOpyd
3 IHIIMMU [TpaBaMU JIIOJAMHY, TAKUMU SIK: IIPaBO JIIOJMHU Ha >KUTTS, 1IPaBO Ha 3/10-
POB’sl, IPaBO Ha 0COOUCTY CBOOOMLY 1 HEIOTOPKAHHICTh, IIPABO Ha Oe3IIeKy, IPaBoO Ha
JOICBKY TifAHICTh (BiAmoBinHO 10 cT. 3 Konctutyii). 1l Te3a miaTBep/ky€eThes
TaKoX iHmmMMEU HopMaMu Korcruryitii: 4. 3 cr. 27 «KoskeH Mae 1paBo 3aXHINaTi CBOE
JKUTTS 1 3/I0POB’ST, JKUTTS 1 3/JOPOB Sl IHIITUX JTIO/IEN Bijl POTUTIPABHUX TOCATaHb> (SIK
MPaBO Ha CaMO3aXWCT YU 3aXMCT OKPEMOTO CYCIJILHOTO OJjiara — KUTTSI JIOJUHM ),
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u. 2 c1. 63 «Iligo3poBanuii, 0OBUHYBAaUYEHWIA Y IMiACYAHUN Ma€ MPABO HA 3aXKCT»
(TIpaBO Ha 3aXWCT CIEIHaIbHOTO Y6 €KTa) TOIIO.

CaMm IHCTUTYT 3aXUCTy TIEPHIOYEPTOBO MOKIUBO TOAIATA HA IOPUAMYHUN 3aXUCT
(K pi3Hi HanpgMu HWOTO peastizailii, BiIMOBIHO /10 Tajy3el MpaBa) Ta HA 3aXWUCT
daxkTuyHmit (K BiANOBIAHI (DaKTUUHI JISTHHS y TIEBHUX CYCITIJIbHUX BiJIHOCHHAX).

[OpuanmunamMii 3axuct MoxkHa KjaacudikyBaTh 3a pI3HUMU KpuTepisgMmu. Tak, 3a
cy0’eKTOM 3axMCTy BOAYAETHCS HEOOXITHUM BHU3HAYNTH TaKi KaTEropii: caMO3ax¥ucCT;
3aXUCT CYJIOM; 3aXMCT, IO 3/[IHCHIOETHCS YIIOBHOBAKEHUM 3 IIPaB JIIOJAUHM; 3aXUCT
Koncrurytitinum cynom (Ha mificTaBi KOHCTUTYIIIHOI CKapru), 3aXMUCT, 10 3/iic-
HIOETHCS BIiAMOBIIHUMHU MiKHAPOAHUMU CyO'e€KTamMu (MisKHAPOIHUME CYIOBUMHU
YCTAaHOBAMM YU BiJIIIOBITHUMHW OPTaHAMM MIKHAPOJHUX OPTaHi3alliil).

BianosiaHo o cratycy cy6’eKkTa 3aXHMCTy CJTi/I BHOKPEMJTIOBATH 3aXUCT JlepPrKa-
BOIO (BiH 3IICHIOETHCS 0COOO0I0, HAMIIECHO BiAMOBIAHUMU JePsKaBHO-BJIATHIMI
MOBHOBaKEHHAMN ), a00 iHImmMMK cy®’ektaMu (TPOMaIChKUIT 3aXHCT).

Kpim Toro, ocTae muTaHHS: YU MOKe MPAaBO Ha 3aXUCT iCHYBATH CAaMOCTIHHO,
6e3 HasIBHOCTI Ha Te Ii/ICTaBU y BUTJISI/L BiIIOBITHOTO MPAaBOMOPYIIEHHS? 3 1IOTO
HPUBOLY Cepejl IPABHUKIB He iICHYE OJHOCTAIHOCTI y MOIJIAaX, M0 i 00YMOBJIIOE
Pi3HI MiX0AM 0 HOTO PO3B’I3aHHS.

JIbBiBCbKa TTKOJIA TIpaBa, MpejcTaBieHa Hacamrepen mpodecopom I1. M. Pabi-
HOBHUYEM i HOTO yUHSIMHU, Tiepeibadae icCHyBaHHsI MTpaBa Ha 3aXUCT Y TPhOX (hopMmax:
SIK TTO3UTUBHUN BIUIMB Ha (DOPMYBaHHS 3arajibHOCOIIAJIbHUX TAPAHTI; SIK OXOPOHY
mpas i cBo6o JoauHY (TTpeBeHTHBHA (DYHKIIisT), SIK 3aXUCT MPaB i CBOOO JIFOTMHM
(mpaBoBiHOBIOIOYA GYHKITs) [4, ¢. 9].

Opnnaxk Takwit Mmaxij MoAiIAI0Th Aajeko He Bci Haykosii. Tak, O. M. IToxwun,
HoroKyiounch 3 HasegeHoio I1. M. PabinoBuuyeM kiacudikaiii€io, HaroJouye Ha
BIJICYTHOCTI cepeji IPaBHUKIB €IMHOTIO PO3YMiHHS TEPMiHIB «3aXUCT IIPaB», «OXOPOHA
MpaB» Ta MiITBEP/UKYE MOKIUBICTD Jepenttialiii 1IuX TepMiHiB BiIIIOBITHO /10 371iiic-
HIOBAaHUX TPaBOM (DYHKILiT (PEryJsTUBHUX 1 OXOPOHHUX): ... OCKLIBKH 00’'€KTUBHO
ICHYIOTD 1 MalOTh CBiif BJACHUI 3MICT PeryJATUBHI Ta OXOPOHHI IPAaBOBiIHOCUHHU, TaK
€aMo iCHYIOTb, MAIOTh CBiif BJIAaCHUI 3MICT 1 caMOCTiliHe IopuInYHe 3HAaYeHHH 1 TTPaBOBi
KaTeropii «0XopoHa IpaBay 1 «3aXUCT TpaBa». PeryysgaTuBHI MPaBOBIIHOCUHU CKJa-
JIAIOTh TIPU I[bOMY 3MIiCT OXOPOHHU IIPaBa, a OXOPOHHI — 3MICT 3aXHUCTY TIpaBa. 3Bijicu
MO’KHA 3POOUTH ... BUCHOBOK ITPO T€, 10 OXOPOHSIIOTHCS Cy0'€KTUBHI MpaBa MIISTXOM
BCTaHOBJICHHS [I€BHOTO PEKUMY ITPABOBOIO PeryJIlOBaHHs, a 3aXUIIAIOTLCS TIIbKU Y
pasi ix mopyIneHHst ab0 CTBOPEHHS 3arpo3u MopytieHHs > [3, ¢. 27].

Ha namy aymky, HasiBHA B HAyKOBill JiTepaTypi AMCKYCis MO0 PO3YMIHHS Ta
CITiBBiTHOIIIEHHST TEPMiHIB «OXOPOHA TIpaBa» i «3aXUCT MPaBa» HOCHUTD 3/€0iIbIITOT0
(inosoriunnmii xapaktep. Koncturyitis YkpaiHu MiCcTUTHh BJIyYHe 3arajibHe BHU3HA-
YeHHsI, KOTPEe OXOIII0E MAKCUMAJIBHO IUPOKE KOJIO TTPABOBITHOCHH.

06z2060penns pezyavmamis. Y KOHTEKCTI HaBeJIEHUX BUIIE PO3LYMIB CJIijl 3ay-
BAKUTH, 110 came (hOPMYTIOBAHHS <«ITPaBO HA 3aXUCT MPaB» CBIYUTD TIPO TTOB’s3a-
HICTb MOr0 3 iHIIMMU ITpaBaMU Ta MO3KE CBITYUTH PO MOr0 iCHYBaHHS K MeXaHi3My
TTONEPE/IPKEHHS 1 TPUITMHEHHST TIOPYIIeHb 1HITUX TIPaB, Tak i PO HOro mpaBoBiIHOB-
motouy ¢yukiio. Tak, I1. M. PabinoBud4 cTBep/Ky€E, MO rapaHTii mpas i ¢cBO6O
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JIOJIMHU € SIBUIIAMM, SKi 3a0€311euyI0Th iX OXOPOHY il 3aXKCT, IPH 1OMY HOALISIOUN
iX Ha 3araJibHO-COIIiaJbHI Ta criemniayibHi [4, c. 7]. HaBegene Buiiie MOXKIMBO MTPOAHa-
JizyBaty Kpi3b npuamy nosutiii O. P. /lamkoBcbKol, Ha YMKY SIKOi TOHSATTS iHCTUTY -
TiB 3a0e3medeHHsT Ta (DYHKITIOHYBAHHSI TIPaB i CBOOO/ 4aCTO OTOTOKHIOIOTH 3 TPaBaMU
JIOAMHU, TIPUHIUIAME MiKHAPOJIHOTO ITIpaBa, 3000B’I3aHHSAMU JeprKaB-y4aCHUIb
tomio [1, c. 73]. MoskHa [iliTH BUCHOBKY, 1110 caMme IPAaBO Ha 3aXUCT € ICKPABUM
HIPUKJIAIOM K CaMOCTIHOTO IpaBa, Tak i Ge3rocepesHbo rapanTii 3abe3reyeHHst
IHIIKMX [TpaB 3 MOKJIMBICTIO OTOTOKHEHHS IMX BOX MOHATH. TaKUM YMHOM, OJIN3b-
KHMMU 32 3MICTOM 1 IIPAaBOBOIO CYTHICTIO JIO IpaBa HA 3aXUCT € iHII MpaBa-rapaHTii,
HAIPUKJIL TIPABO HA BIJINTKOAYBAHHS ITKOU JEP:KaBOIO, 1IPABO 3HATU CBOI IIpaBa
i 000B’s13K1, 1IpaBo Ha npodeciiiny npaBHudy gornomory (crarri 56, 57, 59 Koncru-
Tyl Bignosigno). Taki npasa 3a0e311e4yIOTh JIOANHI 6J1ar0 Y BUIJISAAI MOKIUBOCTI
3/IMiICHIOBATU CBOI 1HIII TTpaBa, TApAHTYIOUM 1X.

[ToBepratounch 10 OCTABJEHOTO BUIIE TTUTAHHS 1110/I0 CAMOCTIHHOCTI 1paBa Ha
3aXWCT, CJIJ| 3ayBaKUTH, 1110, HA HAITy JYMKY, Take TpaBo (K ¥ inmi ¢dhyH1aMeH-
TaJIbHi 1IpaBa: IpaBo Ha KUTTs, IPABO Ha 310POB’s, IPaBO Ha CBOOOLY AYMKH, IIPABO
Ha DKy, IpaBO Ha JKUTJIO, CBOOOJLY TI€PeCyBaHHs, TOIIO) BHU3HAETHCS TAKKMM, 10 HaJe-
JKUTD JIIOJIMHI BiJl HAPOKEHHS 1 iICHY€E TIPOTSATOM BCHOTO SKUTTSI JIIOJMHU, HE3aJIeKHO
BiJl Hioro mpakTryHO1 peasizaiii. [[lo/10 icHyBaHHS TIpaBa Ha 3aXMCT, KOTPE OJHOYACHO
BUKOHYE, HAIIPUKJIAI, IIPABOBIAHOBIIIOIOYY (DYHKIIIO 110 BIHOIIEHHIO 10 OY1b-IKOTO
IHIIIOTO TTpaBa, HEMOJKJIMBO CTBEP/KYBATU PO OJHO3HAUHY CAMOCTIMHICTh TaKOTO
icayBanns. OT:Ke, 11e TPaBO MPOIOBKYE iICHYBATH CAMOCTIITHO, ajie y pa3i MPaKTUIHOI
1ioro peastizailii pyu HASABHOCTI TOPYIIEHDb IHIINX TTPaB aBTOMATUYHO «TpaHchop-
MYETbCS» Ta 3MIHIOE CBill cTaH, Tak 6M MOBMTH, Bijl CTATMYHOIO 0 JUHAMIYHOIO
3aB/ISIKU BIJIIOBIIHUM YMHHUKAM.

Bucnosxu. Y 3aranbHOMY PO3yMiHHI TIPAaBO HA 3aXKCT iCHYE TOCTIiTHO ii Gesre-
PEPBHO MOPSIJ] 3 IHITUMU TTPUPOHUMHU HEBIJ EMHUMHU TIpaBaMu JoAnHU. Kpim Toro,
MOKHA 3pOOMTH BUCHOBOK IIPO IIEBHY YHIBEPCAJIbHICTh IIPaBa Ha 3aXKMCT — SIK MO0
BCiX JItOJIel, TaK i 110/10 BCIiX IHIKX MPaB y BCiX iCHYOYUX paBoBigHOCHHAX. [IpaBo
JIOAMHK Ha 3aXMCT XapaKTePU3YEThCsS O0COOJIMBUM XapaKTePOM, OCKIJIbKU SIBJISIE
co06010 OJIHOYACHO CAMOCTIiTHE TIPABO i TPaBO-TAPAHTIIO, sSTKa 3a0€31eYy€e MOKINBICTD
peastizallii iHIITKUX TTPaB.
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To the question about the place of the right to defense in the system of human rights

Dedicated to finding out the place of the right to defense in the system of human rights. It is
proposed that the right to defense has its own special character: as a right-guarantee. This way the right
to defense is not only about this right itself, also it provides the possibility of implementing other rights.
Moreover, it is mentioned that this right is universal not only for other human rights, but also for all
human. The author emphasizes, that the right to defense is connected with close in meaning other rights-
guarantees, like the right to compensation by the state, the right to know their rights and freedoms, the
right to professional legal assistance: such rights provide a human benefit in the form of possibilities to
use their other rights, guaranteeing them.

Keywords: the right to defense; the human rights; the human right to defense.
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Ilocmanoexa npodaemu. 3araibHOBIZIOMO, 110 CyYacHe IUBiIbHE MPaBoO Oara-
ThMa CBOIMU TOHATTSIMHU W KOHCTPYKIIISAMU 3aBASUy€E opucnpyaentii /[aBaboro
Pumy. YIIposoB:K TUCSYOIITH 36€epircst mo/ir 30008 s13aHb Ha JIOTOBIPHI Ta JEJIiKTHi.
[Ipore BUOKpeMJIeHHS JTaBHHLOPUMCHBKUMU IOPUCTAMU TaK 3BaHUX KBa3iJIOTOBIPHUX
i KBasieiKTHUX 3000B’s13aHb HEPIAKO MiAABAIOCA KPUTUIL. Y IIBOMY KOHTEKCTI
IiKaBO 3’sICyBaTH, 1[0 CIIOHYKAJIO PUMJISTH 00'€THATH PI3HOMAHITHI Mi/ICTAaBU BUHUK-
HeHHs1 3000B’s13aHb <ITiJ] JaXOM» TaKUX KaTeropii, ik «KBasiZloroBip» i «KBasifemikT».

Ananiz ocmannix docnioxcens. Kpasinenikrai 30008’ s13aHHS TPAJAUIIITHO BIBYA-
I0ThCST Y HAYIll PUMCHKOTO TIpaBa mopsi/ 3i 30008’ si3aHHsIMH i3 1emiKkTiB. ToMy B ycix
MiPyYHUKaX i MOHOTPadisx, IO MAlOTh CBOIM IIPEJIMETOM JleJIiKTHe TIpaBo /laBHbOTO
Pumy, aBTOpy Tak 4u iHAKIIE TOPKAIOTHCSA MPOOJIEMATHKN KBa3i/eliKTHIUX 30008 s-
3anb. [IpoTe Hapasi y BiTYM3HSHIN HayIli OpakKy€e CrelliaJbHIX JOCTiKEHb, sIKi Oy
6 NPUCBSTYEHI BUHITKOBO MPHUPOJI I 0COOJIMBOCTSIM KBa3ifleiIKTHUX 3000B’s13aHb.
V 3apy0ixHiii giteparypi 10 IpobJeMaTUKy aHadi3yBaau y cBOix pobortax Epik
Hemimexep (Eric Descheemaeker) Ta Tenpi Bisito (Henry Vizioz).

Mema cmammi tossirae y ToMy, 100 BU3HAYUTH iCTOPUYHI TepeyMOBU
BUOKPEMJIEHHSI KBa3iJIeJIKTIB Y CaMOCTIMHUI KJlac y MeXKaX CUCTeMaTUuKHU TiJICTaB
BUHUKHEHHS 3000B’s13aHb, a TAKOK PO3TJISHYTH JOKJIAIHO CHENU(pIKy KOKHOTO
i3 3000B’s13aHb, SAKi, 3TiHO 3 YSBIEHHSAMH MaBHIX PUMJISTH, MaJM KBa3ileiKTHUI
Xapakrep.

Buxnao octoenozo mamepiany. Pante puMcbKe PaBO He 3HAJIO MOHSATTS KBa3i-
nermikTiB. [lepBicHO yci TicTaBy BUHUKHEHHS 3000B’s13aHb MOIISIIACS TIIBKU Ha /1B
KJIACH: KOHTPAKTH i esiikTu. Bignosinto, Oyab-sikuil (hakT, 1o mopo/KyBaB 30608 s
3aHHS, 32 TOAIIHIMK YSIBJIEHHIMY [IOBUHEH OyB Hajiexkatu ado 10 KJacy KOHTPAKTIB,
a0o 710 Ky1acy genmikriB. Y ¢Boix Incturyiisx, mo garosani 135 poxom m.e., Tail mumre,
IO «TOJIOBHUI TOJIiJ 3000B’s13aHb PO3MAMAETHCS HA JIBa KJacu: OyiIb-sike 3000B’si-
3aHHsI BUHMKAE abo i3 KOHTpakTy, abo i3 genikry» (Gai. 3.88). Icuye aymka, 1o B
1IbOMY YPUBKOBI [ail BUCJIOBUB 3arajbHONPUIHSATY HA TOW yac TOYKy 30py. Hato-
MiCTb, BBAKAETHCS, IO B OL/IBIN M3HOMY CBOEMY TBOpi — Res cottidianae («IloBcsik-
JIeHHi cripaBu» ), HarmcanoMy y 170-x pokax H.e. — [ail BUCJIOBIIIOE BacHe GauyeHHsI
i miyiae cymHiBy BuueprHicTh aBowiennol kinacudikarii. Tak, y Res cottidianae Taii
nuiie, Mo 30008 s13aHHST BUHUKAIOTH a00 i3 KOHTPAKTY, abo i3 gesikTy, abo i3 iHImmx
pisHOMaHITHUX OOCTaBWH, 10 nepeadadeti nmpasom (Dig. 44.7.1pr.). Takum dnHOM,
y OizbIn misHbOMY TBOPI Tail BU3HAE, 1110 yce PO3MAITTS MiJACTaB, i3 SKUX BUHUKAIOThH
3000B’s13aHHs, He MOKe OYTHU 3BejleHe TIIbKU 10 ABOX KJIaciB — i fojae Tperiil Kiac,
BU3HAYAIOYM HOTO 0OCST 32 3a/IUIIKOBUM MPUHITUIIOM — SIK iHII (aHIK KOHTPAKTH i
JIeJIKTH) TAcTaBy, ependadeni mpasoM (aut proprio quodam iure ex variis causarum
figuris). Jlani Tait mepesiuye Ti mizcraBy, sKi, Ha HOTO IyMKY, HAJTEKUTH BiJHOCUTH
JI0 1IbOTO TPeThoro Kiacy (aus.: Dig. 44.7.5pr.—6).
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[Tix gac IOcTunianoBoi kogudikariii yci migcrasu, ski lait BigHic 10 TPETHOTO
Kjacy, OyJu po3ImoijieHi Ha [Ba Kjacu: OYJ0 BU3HAHO, 10 AESKi i3 IMUX MiJCTaB
YUMOCH TO/IOHI 0 KOHTPAKTIB, TOAI K iHIII — 4rMMOCh TOMIOHI 10 memikTiB. Takum
YUHOM, TPUYJIeHHA Kaacudikatlis [asg nepeTBopusiacst Ha YOTUPUUJIEHHY Kacudika-
mito IOctuniana. B THerutymisx FOctuniana yntaemo, 1o «3000B’s13aHHST BUHUKAIOTh
abo i3 KOHTPaKTY, ab0 i3 KBa3iKOHTpaKTy (quasi ex contractu), abo i3 meikry, abo i3
KkBasinenikry (quasi ex maleficio)» (Inst. 3.13.2).

[lo kBazinenikTiB Incturymii KOcTtrriana BiAHOCATh Taki YOTUPHU BUTIAIKH:

1) IPOCTYIOK CYJUL: KOJIM CYJIUIS YXBAIIOE HEIIPABOCY/IHE PillleHHsT, ab0 IOy CKa€E
iHnTy xuby 1/ yac po3rJisiy CripaBy;

2) KOJIM i3 BEPXHBOTO MOBEPXY OYAMHKY I0Ch BUKU/AIOTH YK BUJIUBAIOTH i BHAC-
JIJTOK 1[bOTO TTEPEXOKOMY 3aBAETHCS MTKO/IA;

3) kosm Ha acaai OyAUHKY MIOCH MABINIYIOTH a00 BUCTABJISIIOTH TAKUM YHHOM,
110 119 Pi¥ MOJKe BIIACTH 1 yepe3 Iie CTBOPIOE 3arpo3y 3aOAISTHHS TIKOAN MEPEX0KNM;

4) KOJIM XTOCH 13 TIEPCOHATY Y1 TTOCTOSIIBIIB TOTEJIO (TIOCTOSIIIOTO JBOPY ), 200 3K
XTOCh i3 YJIEHIB eKilmaxy KopaOJist BUMHSIE KPAAiKKy a0 3aB/Ia€ MIKOIU MaitHy KJIi-
€HTa, i B IbOMY HeMae Oe31ocepeiiboi BUHU BJIACHUKA TOTEN0 (ITOCTOSIONO IBOPY)
yi Karitana Kopabust (aus.: Inst. 4.5).

¥ 11bOMy KOHTEKCTI TIOCTaE /IBa BXKJIUBUX TTUTanHsA. [lepiiie: 1110 3aBasiniio BijiHe-
CTH IepeJiueHi BUIAAKKU A0 KJIacy JAeJiKTiB a0o, IHIIUMK CI0BAMU, UMM I BULIAJKH
BiZIPI3HAIOTHCS BiJl 3BUYAHUX JIEMIKTIB? /[pyre MUTaHHS: AKi iCTOPUYHI TPUYUHI
3YMOBUJIM BUOKPEMJICHHS KBa3i/Ie/liKTiB B OKpeMUil KJjac?

Y 6yKBaJIbHOMY TEpeKJIali «quasi» o3Haya€ «HeMOBOW; sIK Hade; MOAIOHO J10;
Maiizke». ToOTO, KBas3iIe KT 11e «<HeEMOBOM-IETIKT>. [HaKIIe KasKydu, KBasifeiKT — Iie
MIOCh TaKe, 10 330BHI HAraay€ JIEMiKT, ajle y TOUHOMY 3HaYeHHi CJIOBA He € JeJIIKTOM,
OCKLJIBKK OMy Opakye OAHIETl 4M KiJIbKOX ICTOTHMX o3HaK aesikry [1, c. 10].

[TuraHHs TIPO Te, YNM caMe KBasiJeJiKTH BiIPi3HAIOThCS Bij AeaiKTiB (TOOTO
SIKOi caMe 1CTOTHOI O3HAKM JIEJIKTIB iM Opakye), MOPOIIIO YUMAJIO TUCKYCIH cepe
YUYeHUX-POMaHicTiB. JlesKi i3 OCiTHUKIB TTPOCTO KOHCTATYBAJIHU, 1[0 KPUTEPIH Biji-
6opy IMX CUTYaIliil He3po3yMiuii [2, ¢. 623], iHIui cTBepAKYBaIH, 110 YOTUPUYJIEHHA
kacudikailis He BUTPUMYE HAYKOBOI KPUTUKH, OCKIJIbBKU MiXK BUTIQ/IKAMU, 1O Biji-
HeCceHi /10 KJ1acy KBasi/IeTiKTiB, Ay:Ke MaJo CIijabHOoTO [3, ¢. 538; 4, c. 573-574]. Tum
He MEHIII, y HOBITHIX BITUYM3HIHNX 1 3apyOIKHUX TOCIIPKEHHSIX BCe K Oy crpobn
BIJIIIYKAaTH pallilo y BUOKPEeMJICHHI KBa3i/IesliKTiB.

Haii6isbir BiporiiHUM BUIAETHCS TIPUITYIIEHHST, 3TiHO 3 SIKUM Y CaMOCTiHHUIT
KJIAC KBasiJIeJiKTiB Oy/I BHOKpPEMJIEHI Ti BUIIAJAKU IIPOTUIIPABHOI IMOBEIIHKH, BiJl-
MOBIZAJIBHICTD 3a sIKI HacTaBasia He3aJesKHO Bifi BUHU Bigmosimaya [5, c. 67, 69-99].
Tax, memkanelb BEPXHBOTO TTOBEPXY, i3 SKOTO 1MOCh BUKUHYJIW YU BUJWJIU, BiTIOBI-
JIaB HE3aJIESKHO Bijl CBOET BUHU, TOOTO HE3aJ€XKHO BiJl TOTO, 1[0 BUKUHYB Y1 BUJIVB
HaCITPaB/i He BiH caM, a XTOCh i3 Oro JOMAIIHIX, Y ToCTel, Yi pobiTHUKIB ToIo. Te
JK caMe CTOCyBaJiocd T MO30BiB PO BUCTaBJIeHe i BUBIilIeHe. Tak caMO i BJaCHUKHU
KopaOJIiB, FOTEJIIB Ta MOCTOSIMX [BOPIB BiNOBIAAIN 3a LIKO/Y, 3aBAaHy iXHIM II€PCO-
HaJIOM, He3aJIeKHO Bijl TOTO, 10 y 3aBJaHHi MIKOAU He OyJI0 BUHKM CaMOrO BJIaCHHMKA
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KopabJIst, TOTeJI0 Yu TIocTosioro aBopy. [lonpasia, 3a3HaueHe MPUITYIIEHHS BCE 5K
He 30BCIM JIOCKOHAJE, ajiyKe i3 TOUKU 30PYy TaKOTO MPUTYIIEeHHS He MOKHA TTOSCHUTH,
YOMY JI0 KBa3i/lesliKTiB OyJI0 BiJIHECEHO TIPOCTYIIOK CY/UI, ajiKe CY/Is, SIKUI HEMpaBo-
CY/IHO BUPINITKB CIpaBy a0o0 JOIMYCTHUB iHIITY XUOYy B CYZI0BOMY IPOIIEC], BOYEBH/Ib HECE
BiJIMOBIZIAJIBHICTD 32 CBOTO BJIACHY BUHY — SKIO He B (hOPMi YMUCIY, TO TPUHANMHI Y
dopmi HepocBigueHocti (imperitia) sika NPUPIBHIOBAIACH 10 HEOOEPEKHOCTI.

[ITono nuTanHs MPO iCTOPUYHI TPUYMHH, SIKI 3yMOBUJIM BUOKPEMJICHHSI KBa3i-
JIEJIIKTIB, TO TYT 3araJbHONIPUIHSATOIO € AyMKa PO Te, 110 MoTpeda y HOBOMY KJaci
KBasifeJikTiB Oyjia BUKJIMKaHA PO3NIMPEHHSIM KOJIa MiJCTaB, SIKi MOPOIKYBAIN
30008’ s13aHHs. Tak, BBAKAETHCS, 10 Y SAKUIICH MEPIOJ Yacy B JaBHBOMY IPaBi KOJIO
mijicTaB, i3 SKUX BUHHMKAIM 3000B’si3aHHs, OYJI0 HEITUPOKUM i BCi HOr0 ejleMeHTH
BIUCYBAJINCS Y PAMKH JIBOUJIEHHOI KJaacu@iKallii; aje 3roloM TMoYain 3’ IBIAITHCS
BCE€ HOBI 1 HOBI IiICTaBU BUHUKHEHHA 3000B’43aHb, 1 11l HOBI IiCTaBU BKe HE BIIU-
cyBasncs B ycTajieHy Kiaacudikalliio i ToMy st HUX OYJI0 CTBOPEHO CIEPIINY OIMH
crnemianbanil Kaac (Dig. 44.7.1pr.), a motim mix yac OctunianoBoi koaudikartii — aBa
criemianbHuX Kiaacu (Inst. 3.13.2). Oxgnak Take TpUITYIIEHHS, HA HAII TOTJISI/I, HE €
MEPEKOHJINBUM, aJ[Ke YCi Ti IMijicTaB BUHUKHEHHsST 30008B’s13aHb, siki B VI crosiTTi
[OcTunian BijgHic 10 KBa3iKOHTPAKTIB i KBa3iJeJiKTiB — yci BOHM OyJM BizoMi Bike
3a yaciB las (II ct. H.e.), KoTpuil nepeniuus ix y cBoiii npatii Res cottidianae.

Tox, Ha HAIT TOTJIS, BAPTO MOTOAUTHCS i3 AYMKOIO TIPO Te, 10 MPUYNHOTO
BUOKPEMJIEHHST KBa3ileJiKTIiB OyJI0 He PO3NMIMPEHHS KOJA IiCTaB, i3 SKUX BUHU-
KaJiu 3000B’sI3aHHsI, a 3BY/KEHHST TIOHATTS feikty [6]. Tak, mepBicHO mizx memikTom
po3yMisiu Oyib-siKe MPOTUTIPABHE JIiSTHHSI, ajie 3r0J[0M CTAM PO3YMITH TiJIbKU TaKe
[IPOTHUIIPABHE JisIHH, Y BUMHEHH] SIKOTO MaJjiacsl BUHA BijnoBijava. [HImMu cioBamu,
BuHa (culpa B mmmpoKoMy pO3yMiHHI) cTasa He MPOCTO XapaKTePHOIO YK TUIIOBOIO,
a crajia iCTOTHOIO i 000B’SI3KOBOIO 03HAKOIO JesikTy. Konm Bigbysacst taka TpaH-
chopmartist y MOHSITTI AETIKTY — TOJI HU3KA BUTAJKIB, ¥ AKUX 0coba TPUTSITATIACS
JI0 BIJITIOBiZIa/IbHOCTI He3aJIesKHO Bijl 11 BUHU, BUIAIA i3 00CATY MOHSTTS «IEJIKT» i
BifiTak movasa Bumaratu st cebe okpemoro kiacy. IlapanenbHo mogiOHi mporiecu
BifIGyBaJINC 1 3 IOHSTTSAM KOHTPAKTY: TIEPBICHO CJIOBO «CONLTactus» 03HAYAIIO TIPABO-
MipHUIT BOJILOBHIT KT, IO TIOPOIKYE 3000B’SI3aHHST; ajie 3TOI0OM IIUM CJIOBOM CTaJIH
MO3HAYATY TIMBKY TAKHI TPABOMIPHUI BOJIBOBUIA KT, SIKUI TIOPOJIKYE 30008’ sI3aHHST
i 3acHOBanuit Ha 00OMibHII 3rofi (conventio) nBox ctopi [7, c. 43—54]. ITicss Takoi
TpaHcdopmariii i3 KJacy KOHTPAKTIB BUTIAIN TaKi ITi/ICTABU BUHUKHEHHS 30008’ s13aHb
SIK, HAITPUKJIA/L, TOMIJIKOBA cIiiata 6opry He Tiiit ocobi (condictio indebiti) ta BeneHHst
qy;KUX cripaB 6e3 JopydeHss (negotiorum gestio).

IlikaBo BiZBHAYMTH, 1[0 i CTOCOBHO KOHTPAKTIB, i CTOCOBHO AEJIKTIB morpeba y
HOBUX KJacaxX (KBa3iKOHTPAKTIB 1 KBa3i/lesiKTiB) BUHUKJIA 3aBIKU TOMY, 1110 Bi/llO-
Bi/IHI TIOHATTS (KOHTPAKTIB i JETIKTIB) OYyJIO TOMOBHEHO 0O0OB'SI3KOBUMU O3HAKAMM
cy0’€KTMBHOTO XapaKTepy: JJIsi KOHTPAKTIB TAKOI0 03HAKOIO cTaja 3roja (conventio),
st gennikTie — BuHa (culpa). HabyBim 3HaueHHsT 000B’SIBKOBMX iCTOTHUX O3HAK,
conventio i culpa TuMm caMuM 3BY3WJIM OOCAT TIOHATh KOHTPAKTY il JEJIKTY, 110, Y
CBOIO YepTy, i MOPOANIO TIOTPEOY Y ABOX TOAATKOBUX KJIacax.
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Posrasgabmo Ternep OiJblll JOKIAAHO KOXKHE i3 KBasigediKTHUX 30008 s13aHb
OKpeMo.

IIpocrynok cynni (judex, qui litem suam facit). Sxio cyis yXBajiuB HETPaBo-
cyziHe pirreHHsT abo JOMYCTUB iHITY XUOY ITiji Yac MPOBaJKEHHs y crpaBi (mpumi-
poM, He 3'SIBUBCSI y MTPU3HAYEHWI JIJIsT PO3TJISILY CIIPABHU 4ac), TO BiH MOBUHEH OYyB
BIiJILIIKO/IyBaTH CTOPOHI CIIOPY, IKa BiJl IIbOTO MOCTPak/aa, 3aBJaHy B TaKUI CIIocio
mkony. ¥ Res cottidianae Taii mviie, 1110 «KOJIN CY/Is HeCe BiAIOBIZAIbHICTD 32 CBOE
HEMPaBOCY/IHE PIllleHHSsT, TO, OYEBH/IHO, IO BiH 3000B’sI3aHUIT HE i3 MTPABOMOPYIIEHHS
y BJIACHOMY poO3yMiHHi (non proprie ex maleficio); ane OCKiTbKM BiH TOYHO HeE €
3000B’I3aHUM i3 KOHTPAKTY, TO BBAJKAETHCS, 1110 BiH YUUHUB TIeBHY XUOy (peccasse),
Xail HaBiTh Yepe3 HeJ0CBIAYEHICTh, i TOMY 3000B’sI3aHUI Tak, Haye i3 MPaBOIOPY-
wenns (quasi ex maleficio) (Dig. 44.7.5.4; 50.13.6). I3 11boro ypuBka He3pO3yMiJio,
yoMy [ail He BBajka€ 3a MOKJIMBE TMOMUJKY CY//Ii HA3WUBATU MPABOMOPYIICHHAM
(maleficio), abo menikrom. MokHa IPUIIYCTUTH, IO 1l€ IIOB’SI3aHO i3 0COOJUBUM
CTaBJIEHHSM JIaBHIX PUMJISH JI0 TIPOIECY BiNMPaBJIeHHS MPABOCYIAS: PUMJISHA
HACTIIBKU MIAHOOJMBO CTABUJIMCS JI0 CYJOBOTO TIPOIIECY, IO HABiTh MOMUJIKH, Y
HHOMY JIOTIYIEHi, BOHW He HaBaKyBaluCsl Ha3uBaTu cJaoBoM maleficium, sike B
OYyKBaJIbHOMY TepeKJIajli 03HAYAE <«3JIOAISTHHS, IepecTyir». Aje Giabil iMOBIPHO, 1110
TYT BUPI3HSAJIBHUM KPUTEPIEM MOCTYTYBAB KOHTEKCT, Y SKOMY HOPYIIYIOTHCS TIPaBa
0cobu (3aBAETHCS MIKO/A). 3BMYANHUIN JCJIKT — Ie IOPYIIEHHS, SIKe BiI0OYBA€ThHCS B
pamMKax abCOTIOTHUX TPABOBIIHOCKH (JIe IIpaBy OZHI€T 0COOU TIPOTUCTOITH 0OOB’AZ0K
BCiX 1 KOskHOTO). [LiTKOM OUeBUIHO, 1110 i3 TPOCTYITKOM CY/I/Ii CUTYaIlisd TPUHITUTIOBO
iHIITA — TYT MKOJA 3aBIAETHCS B KOHTEKCTI OCOOJMBUX BiTHOCHUX TIPOIECYATbHIX
BiZIHOCUH MIK yYaCHUKAMU CY/I0BOTO PO3TJIS]LY.

Ax Biomo, cynoBuii poriec y KJIaCMYHOMY PUMCHKOMY TIpaBi CKJIaaBcs i3 ABOX
CTaJIi: TIepIa — MPOBAKEHHS TIepel MaricTpaToM (jus), Ipyra — MPOBAKEHHS TIepeT
npucsukHuM cyeto (judicium). KBasifemikT, mpo sIKUi i1eThCsl, CTOCYBABCSI TiJIbKH
MPUCSIKHOTO CY/ULI, KOTPUI PO3IJISIIaB cripaBy in judicio. [list maricTpara, ssIKUil po3-
IJISIIaB CIIPaBY in jure, OyJI0 YCTAHOBJIEHO iHIIY CAHKIIIO: TaK, SIKIIO XTOCh, OyIydn
MaricTpaToM, YyCTAHOBUB HOBE HeCIIPaBe/IMBe IIPABUJIO 1 3aCTOCYBaB HOro B Tiii abo
iHIIiii crpaBi, TO 0 HHOIO CaMOro MaJjio OYTH 3aCTOCOBAaHE TaKe K IIPABUJIO Y HOro
criopax 3 inmmmu ocobamu (Dig. 2.2). YibiiaH 3 1[bOr0 MPUBOLY PUTOPUYHO 3AIHTYE:
«XTO JK CTaHe 3allepedyBatH, o0 y Woro crpasi OyJI0 yXBaJIeHO TaKe JK PIllleHHs], STKe
BiH caM yXBaJIlO€ CTOCOBHO iHIMX abo jopydae yxpasmoBatu?» (Dig. 2.2.1pr.).

OO6csr BiANOBIIAIBHOCTI CY//I 3a JOMYINEHY HUM HeCHpaBeIuBicTh abo Xuby
3ajieskaB BiJl Mipu fioro BUHU. Tak, gKIIO CyA/s YXBaJWB HEIPABOCY/IHE PillleHHSI
yMHCHO (HAIPUKJAJA BHACIJOK IAKYIy ab0 iHIIOI 0COOMCTOI 3al[iKaBJeHOCTi), Y
TAaKOMY pasi BiH MOBWHEH OyB BiIIIKOAYBATH TOTEPIILIiIN CTOPOHI MOBHY BapTiCTh
npeamera criopy (Dig. 5.1.15.1; CJ. 7.49.2). IIpo Ttakoro cyjio rOBOPUJIHU, 10 BiH
CBOIM HENPaBOCYISIM «0bepTae MO30BHY TIpeTeHsio Ha cebe» — judex litem suam
Jacit. Y mogibHIX BUMAAKaX CY/UIsl TIOPYIIYBaB OJMH i3 OCHOBOIOJIOKHUX TIPUHIIUIIB
CY/IOYMHCTBA, 3TiZHO 3 IKUM HIXTO He MOKe OYTH CyJIEI0 y BJIACHIN cripasi. YibliaH
BKa3yBaB: «BBaxkaerbcs, 10 Cy//isi BUPINIYE BJIACHY cIIpaBy (CIpaBy, y SAKil BiH
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0co0KCTO 3alliKaBIeHWil) Y TOMY BHIIAJKY, KOJM BiH Yepe3 3JUH YMUCE] YXBAIIOE
pillleHHsT BCyIeped 3aKOHY; CJIiJI BBasKaTH, 10 1le POOUTHCS yepes 3JIHil yMUCET,
SIKIIO SIBHO JIOBEJICHA MTPUXUJIBHICTD CY/IJIi UM BOPOKICTh, Y HABITh KOPUCJIUBI CITO-
nykauus» (Dig. 5.1.15.1).

SIKIIO K CyJUIsT IOy CTHB MOMUJIKY Yepe3 Heforisi abo HeocBixueHicTs (Heobe-
pexkHa (opMa BUHU — culpa y By3bKOMY PO3YMiHHi), TO B TaKOMY pasi Horo mnpu-
CY)KyBaJil 710 CILJIATU MOTEPHIiJIOMY TaKOi CyMU BIJIIKOYBaHHSA, PO3MIP SKOI
BU3HAYaBCsI HA OCHOBI IIPUHITUITY PO3YMHOCTI i CIIPABE/JIMBOCTI, 3 yPaxyBaHHSIM yCiX
obcraBuH jomyiieHoro cypeto npocrynky (Dig. 50.13.6). Bianosiganbhicts ¢yt
3a MM KBa3i/JIeJIIKTOM He Mepexo/iniia 10 Moro CajikoeMIB [8, c. 246].

[TpaBuia mpo mpocTynok cymui Oy BritodeHi go Corpus Juris Civilis i Tomy,
He3BakKalouy Ha iCTOTHI 3MiHM y IIpaBUJIaX BiANPaBJIEHHS CYJIOYMHCTBA, 30eperiu
CBOIO YMHHICTD 1 /711 KOPOHHUX CyA/iB yaciB immeparopa [Octuniana [9, c. 806].

Busure i Bukunyre (effusa et dejecta). SIkio i3 BepXHbOro HOBEPXY OYAMHKY
1oCch OyJI0 BUINTO ab0 BUKUHYTO HA BYJIMITIO i BHACJIIOK IIbOTO TIEPEXOKOMY OYJIO
3aI0/[isTHO TKO/Y, TO B TAKOMY pa3i MOCTIHHUI MelTKaHelb Ti€i YacCTUHU OY/IIMHKY,
i3 sIKO1 OyJI0 BUJIMUTO 4M BUKUHYTO, TIOBHHEH BiJIIKOYBATH MOTEPIIIOMY 3aBIaHy
mroxy (Dig. 9.3; Inst. 4.5.1). IIpaBuiaa npo 1eil KBasigegikT OyJu ycTaHOBJIEHI
MPETOPCHKUM €IAUKTOM 33T TOTO, abU IPOMAJISTHI MOTJIA OE31e€YHO XOAUTH BYJIU-
[AMH, He TI0O0I0I0YNCh MOKIUBOI MKOH. «CyCHiIbHO KOPUCHO, 100 JIFOIM XOIN
BYJIUISIME O€3 CTPaxy il pU3UKY |[...] ajpke MicIist, SKUME XO/SATh JIFO/IU, TIOBUHHI OyTH
6esmeunnmu» (Dig. 9.3.1.1-2).

TosloBHA 0COGJIMBICTD I[LOTO BUIIAJKY IOJISITAE Y TOMY, 1[0 BiAMOBiAaJbHICTH
nepej MOTEPIIMM Hic TOCTIHMIA MelKaHelb OyauHKy (qui inhabitat — TO, XTO
MTPOKUBAE), HE3ATEKHO BiJl TOTO, 1O HACMPaB/i BUJIWB YU BUKUHYB XTOCh 1HIINIHA,
IPUMIPOM, XTOCH 13 JJOMAIIHIX, IiCTh, POOITHUK, YU TOM, XTO BUHAIMAB OJHY i3 KiM-
HatT ToIo. [Ipw 1MOMY IIi/l TOCTITHUM MEITKaHIEM PO3YMIiTH 0co0Y, sIKa TPOKUBAE
y CBOEMY BJIacHOMY OyIMHKY, a00 BUHAWMA€E KUTJIO (32 IJIaTy) YU KOPUCTYETHCS
HUM 0e30TIIaTHO 3a JIoMOBJIeHicTIO 13 BiracaukoM (Dig. 9.3.1.9). /lo BiamosigaabHOCTI
He Mir OyTH HPUTATHYTHII BIaCHUK OYyAMHKY, SIKUH Yy HbOMY He IPOKUBAE. SIKIIO
Ha BEPXHBOMY IOBepCi OYAMHKY MEIIKaJo JeKijibka ocib, i HeMoxkIuBo OyJi0o BCTa-
HOBUTH, XTO CaMe i3 HUX BUJINB YN BUKUHYB — Y TaKOMY pasi yci MemrkaHili 11b0To
MOBEPXY BiMOBiaM mepes morepriauM cosigapao (in solidum). 1le o3nauae, 1m0
MOTEPILINI Mir 1pei’IBUTH 110308 IIPO BiIIIKOYBAHHS 3aB/AaHOI HIKOAU Y IIOBHOMY
00cs13i 10 Oy1b-KOTO i3 MEIIKaHIliB Ha CBill BUOIp.

ITpaBuna mpo 1ell KBa3i/eJiKT 3aCTOCOBYBAJINUCS He TIMbKU JIO KUTJIOBUX TPU-
MillleHb, ajie ¥ 10 1HIINX TaKOoXK. YJbIiaH, 30KpeMa, MUcaB, 10 «KOJU TOCToaap
GOPOIITHAHOT KOMOPH YK HaiiMay BUHHOTO morpeba abo Miclist, Jie TPOBOASATHCS AKICh
pobOTH UM HaBYAHHS, MO-HEOY/Ib BUKUHE Y1 BUJIJIE, TO MATUMe MiCIle TI030B 3a (hak-
TOM YYMHEHOTO, HaBiTh SKIIO BUKWHYB YU BUJIMB XTO-HEOY/Ib i3 HOr0 pOOITHUKIB Y1
yunis» (Dig. 9.3.5.3).

[Toxo 1poro KBasizemikTy y Jlurectax mpsiMo BKasyeThCs, 1[0 HOro 6yJIo BiHe-
CEHO JI0 KBa3iJIeJIKTIB caMme uepes Te, 110 3a II030BOM IIPO BUJIUTE Il BUKUHYTE 0coba
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MpUTATAIACT /10 BiIMOBIIATBHOCTI HE3aJeKHO Bijl il BJaCHOT BUHU y 3amlOAigHIN
KoL «AJie BiH [mocTiiinuii Memmkanelb Oyauuky |, — mumie [aii, — He BBasKa€ThCs
3000B’sI3aHUM i3 JIEJIIKTY y BJIACHOMY PO3YMiHHI, OCKIJIbKU HECe BiMOBiIaIbHICTD
3a BUHY iHIOro — paba um BisibHOTrO» (Dig. 44.7.5.5). Jlorika Takoro crenndiyHoro
npaBuiia, IMOBIPHO, TIOB’sI3aHa 3 TUM, IO MEPEXOKOMY, SIKUI 3a3HaB IIKO/H, OYJI0
6 yKkpall BaxKKO 3’sICyBaTH, XTO caMe BWJIMB Y¥ BUKMHYB IIOCh i3 BiKHa OYyAMHKY
[10, c. 525].

PosMip BiziloBiIaIbHOCTI 32 1IUM KBa3iJIEiKTOM 3ajiesKaB BiJl XapaKkTepy HKO/H,
sKoi OyJI0 3aBaaHo ToTepiisoMy. Tak, SKIIO MIKOAA MoJsAraia y 3incyTTi pedeii, To
BI/INIOBiIaua MPUCY/KYBAIN 10 BiIKOAYBAHHSI BAPTOCTI TAaKUX peyell y MoABIHHOMY
poamipi (in duplum). ko norepmisomy 6y10 3aMOAISTHO TiIECHE YITKOZKEHHS, TO
PO3MIip BiINKOYBAaHHS BU3HAYABCS 32 PO3CYZIOM Cy/y Ha OCHOBI IIPUHITUILY PO3yM-
Hocrti it cipaBeyBocti (Dig. 9.3.1pr.). Jlokaasiire mpo Te, sSIK ¢Jriji 06paxoByBaTn
po3Mip BimmkoayBaHHs, mucaB lait y 3-i1 kau3i «KomeHTapiB 10 mpoBiHIIITHOTO
eJIUKTY»: «..dKIIO IIKOJA 3alo/isgHa Tiay BiJbHOI JIIOJUHU TUM, IO BUJIUTE YU
BUKHUHYTE, TO Cy//ls BPAXOBYE IJIATHIO JIiKapeBi i iHII BUTPATW HA JIKyBaHHS, a,
OKPIiM TOTO, 3apObITOK, SIKUI BTPATHB 4K BTPATUTh (MOTEPIILINIT) Yepes Te, M0 BiH
craB He3gaTHUM (710 npaili). OxHak He POOUTHCS OIiHKA IIPAMiB Y1 CIIOTBOPIOBAHHS,
Mo3asK BijibHE Tiio He Mae 1iHu» (Dig. 9.3.7.). dAxmo yepe3 BunauTe i BUKUHYTE
GyJI0 3aIO/IisTHO CMEPTh BUIBHII JIFOAMHI, TO BIAIOBIaYa MPUCYKYBAIN [0 CILIATH
(dikcoBanoro mrpady y poamipi 50 tuc. cecrepiiiis (1o popiBHioBaio 50 30J10THM
comigam 3a yaciB IOcTtuniana).

[To30B 11po BusMTE i BUKMHYTE HAJIEXkKaB /10 TaK 3BAaHUX IOIYJISATOPHUX II030BiB
(actio popularis). 1le o3Hayasno, 10 MPe IBUTH TaKHil TI030B Mir OyAb-XTO, He3a-
JIESKHO BiJ TOTO, 4i oMy caMoMy OyJI0 3aI0/isiHO IIKO/IM, YU KOMYCh iHImomMy. ToOTo
MOTJIO CTATUCS TaK, IO Ye€Pe3 BUJIUTE i BUKUHYTE TIKO/M OYJI0 3aBaHO OJHOMY TIepe-
X0KOMY, a 13 TT030BOM /IO Cy/ly 3BEPHYBCS IHIIUI — KOTPUI CTOSIB HA TPOTUJIEKHIN
CTOPOHI BYJIMII i CTaB BUIIQJIKOBUM CBi/IKOM IIPUKPOro iHIMAeHTy. OHaK /1 TOTO,
XTO JIIHCHO 3a3HaB MIKO/M, OYJIM yCTAHOBJIEHI TIeBHI 1epeBaru. Ilo-mepiie, SKIIO i3
[I030BOM /[0 CY/y OJHOYACHO 3BEpPTAIUCs Bi 0coOH, oaHa i3 SKuUX OyJa AICHUM
MOTEPIIJINM, a iHIa — MPOCTO HeOANIYKUM OYEBHIIIEM, TO B TAKOMY pasi mepeBara
Bi/yIaBasacs pificioMmy mioteprisiomy. [lo-apyre, moTeprisiinii Mir mpea’sBUTH TTO30B
6e3 0OMesKeHHsI Oy/Ib-SIKUM CTPOKOM JIAaBHOCTI (JI7IsT HBOTO TIel TI030B OYB «BIYHUM> );
yci iHII HATOMICTh MOTJIN IIpe/l’IBUTH 3a3Ha4eHUl 11030B TiJIbKU YIIPOJOBK OZIHOTO
POKY.

ITicna Toro, gk MOCTIWHUI MeNIKaHellb BiIIIKOJAOBYBaB MOTEPIiJIOMY 3aB-
JlaHy TIKOMY, BiH OfiepKyBaB MPaBO Ha perpecHy (3BOPOTHY) BUMOTY /IO TOTO, XTO
HacIrpaB/i BUJIUB 4 BUKUHYB [8, c. 247; 10, c. 525] (auB. Takox: Dig. 9.3.5.4).
Tob6To, sIKIIO 13 BiKHA SIKOTOCH OYAMHKY BUKUHYJIU CMITTSI, i 11€ CMITTSI TIOTPAIIIIIO
Ha Bi30K MMEPEX0KOTO i3 TIMHIHIM KPaMOM i PO30UJIO YaCTHHY I[bOTO KPaMy — TO B
TaKOMY BUIIQ/IKY TIOTEPILIMIT TPE/I SIBJISIB TO30B JI0 TIOCTIHHOTO MEIIKaHIs Oy INHKY,
i3 sikoro OyJI0 BUKMHYTO cMiTTs. IIpu 1[bOMY HOCTIHHMI MeIIKaHel[b He Mil YHHK-
HYTH BiZINOBIaIbHOCTI, HABITH SKIIO JOBOAUB, 110 Or0 y TOM AeHb He OyJI0 BIOMA.
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OTox, BiH MyCHUB 33/I0BOJIBHUTH TI030B, HE3aJI€3KHO Bijl BjacHoi BuHu. OHAK Tics
3a/10BOJICHHSI TI030BY, BiH, CBOEIO YEProl0, O/IEPKYBaB IPABO CTATHYTH YCIO CYMY, SIKY
BiH BI/IIITIKO/yBaB MOTEPIIIOMY, i3 TOTO, XTO OYB AilicHUM BUHYBaTIIeM (ITPUMipOM, i3
poOiTHUKA, SIKUI Y TOU ieHb epebyBaB y OYAUHKY 1 BUKUHYB CMITTSI).

BucraBiene i BuBimene (posita et suspensa). SIKuo Ha 30BHINTHbOMY hacaji
OyAMHKY I10Ch OyJI0 BUCTaBJIeHO abo BUBIiIIEHO (IIPUMIpPOM, BUBICKa, IUT, amdopa
B CiTIIi, TOPIIUK 3 KBITaMW) TaKUM YMHOM, 1110 I Pidy MOTJIA BIIACTU HA MicIle, Je
XOJAATh JIOAM, — 3a Il TOCIIoAap BiANOBIAHOI YacTUHU OYAMHKY HiC BiAmoBizaib-
HicTb HIOM 13 (quasi ex) penikry. B exukri nperopa 6yJo Bkasano Tak: «Ha mima-
I, 110 BUCTYIIAE€ HAJl MiCIleM, Jie 3a3BUYail XOIATh JIo/H, abo /e BOHU 3a3BUYail
nepeOyBaioTh, HIXTO He MOBWHEH TOMIIATH HIiYOTO, 10 YMABIINA MOXKe 3aro/isiTH
komych mkoay» (Dig. 9.3.5.6). Ile npasuiio Gyio nepeabadyeHe y TOMY 5K €IUKTi, 1110
il TIpaBUJIO IIPO BUJIMTE i BUKMHYTE, ajiskKe 0OMABA I1i KBAa3iJAEHIKTH I1ePecIiLyBaiu
3arajJbHy MeTy — 3poOWTH Tak, mob mpoxia BysuigMu OyB Gesmednum. Tomy 3a
CBOIMU OCHOBHUMM BJIACTUBOCTSIMM KBa3i/IEJIIKT «BUCTaBJIeHe I BUBIIIIEHE» 3HAYHOIO
MipOtO MOMIOHUI 0 KBa3iIETiKTy «BUJINTE il BUKUHYTE>.

Opnak BiANOBIZIATBHICTD 32 BUCTaBJIeHe I BUBIillIeHe Ma€ OJHY /YK€ BaKJIUBY
0co0JIMBICTD, sIKAa BUPA3HO BiJPI3HSE 1[I0 BiANOBIJaJIbHICTh BiJl BiAIIOBiIaIbHOCTI 3a
JIEJTIKT Y BJIACHOMY PO3yMiHHi. Pid y TiMm, 1110 AeTKT 3aBXKAN mepeadadae HasiBHICTD
IIKOAM: LI TOro, abu MaB Miclle Je/IKT, HeoOXigHo, 1100 IoTepIiimil 3a3HaB TUX a00
inmux BrpaT. HatomicTb y BUIIQJKYy 13 BUCTaBJICHUM 1 BUBIIIEHUM HIXTO He 3a3HAE
HiSIKOI IIKO/IM, HISIKUX BTPAT — rocnojiaps MPUTATYIOTb /10 BiJIIIOBIIAIBHOCTI JIAIIE 3a
Te, 1110 BiH CTBOPUB 3arpo3y 3alOiIHHS HIKOAU. [HIIUMM cjI0BaMu, SIKIIO JEJTiKT —
03HAYa€ BiJINOBIIAIBHICTD 3a 3aB/laHy ITKO/LY, TO KBa3iJIETiKT «BUCTaBJIeHe 1 BUBI-
1meHe» — 1I€ BiIMOBIZJaJIbHICTD 32 caMme JIUIEe CTBOPEHHS TOTEHIINHOI MOKJIUBOCTI
saBmans ko, Och K 1po e nuie Yibliad: «Mu He yekaeMo, JOKU mKoga Oyze
peasibHO 3aB/IaHa, Tell eNKT 3aCTOCOBYETHCS YK€ TO/I, SIKIIO IMKOAa Moryia O OyTH
3aBjana. [lizygarae BignoBiaabHOCTI TOM, XTO TIOMicTUB (piu Ha (aca), He3aIeKHO
BijI TOTO, UM 3aBJaJIO MIKOJY Te, 1o OyJso nmoMimieHe, yu He 3aaanos» (Dig. 9.3.5.11).

3a BucraBieHe i BuBileHe rocrofapst OyAUHKY MPUCY/KYBAIU 0 CILIaTH
mrpady, po3mip sikoro 6yB dikcoBanum i cranosus 10 Tuc. cecrepii (10 30m0THX
comniB — 3a vaciB IOctuninana). Ili xomTn cTaryBasucs Ha KOPUCTDH MMO3WBAva.
[Ipu oMy nosuBauem Mir Oyt Oy/b-XTO (XTO MOMITHB, IO Ha (acagi YUIOTOCH
OyIMHKY TI0Ch HeOe3eYHO BUCTABJIEHe Ui BUBIIIIEHE): TI030B TIPO BUCTABJICHE i1 BUBI-
IIeHe — 1€ TaK 3BaHW MOIYJISITOPHUN 11030B (actio populares). A ockinbku 10 Twc.
CECTEPIIiiB — I1e CyMa Ha TOU Yac JIOBOJII iCTOTHA, OXOUNX IMPEJ SIBJISITH TaKi MO30BU
6yJs10 HeMaJI0. 3aB/ISIKU TAKOMY CBOEPIHOMY IPUHOMY PUMCHKE MPABO BUPIIIYBAJIO
omHOYacHO /Bi 3amadi. [To-mieprre, kazHa 3a0MIaKyBasa KOMITH, OCKLTBKU JepsKaBi
He OyJsio moTpeOu MUIbHYBATH 3a OE3MEeYHICTIO BYJIUIh — 1€ POOUIN caMi rpoma-
JISTHY, CTUMYJIbOBAHI /10 TOTO YMMAJIOI0 BUHATOPO/I0IO (BUILIAUyBaHOIO, IPUYOMY, HE
i3 JlepsKaBHUX KOIITIB, a 3 KUIleHb caMux nopymHukiB). [lo-apyre, cBigomi sxurtesi
MicTa BiguyBaau cebe J0JIydeHUMH 10 TPOMAJIChKOI ciipaBu (res publica) 3 oxopoHu
MOPSIZIKY Ha BYJIUIIAX, IO TexX He Mano3Hauno [11, c. 127-129, 444].
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BianosigaasHicTh BJacHHKaA KOPabJisi, FOTENO YM MOCTOSIOTO ABOPY (actiones
in factum adversus nautas, caupones et stabularios). Bnacauk KopabJisi, TOTEN0 4n
MIOCTOSITIOTO JIBOPY Bi/ITIOBi/Ia€ 3a TIONIKO/KEHHsT 200 BUKPAJIEHHST MaifHa CBOIX Iaca-
JKMPIB 94U MOCTOSJIBINB, SIKIO TakKe MONIKO/KEHHsT a0 BUKpaieHHsT OyJI0 CKOEHEe
KUMOCH i3 eKilasKy KopalbJist, TIePCOHATY TOTeJ0 (TIOCTOSIIOTO0 ABOPY) abo KMMOCH i3
nocriitnux Merkaniis (Dig. 47.5; Inst. 4.5.3). Y 11boMy KBazigesikTi, moaioHo K i B
JIBOX IOIIEPeHIX, 0coba IPUTATAETHCS [0 BIAIOBIAAIbHOCTI HE3a/MeKHO BiJl BIACHOI
BUHW: BJACHIUK MOPCHKOTO CYTHA, TOTEJIO YU TTOCTOSJIOTO IBOPY BU3HAETHCS BiJIITO-
BiJIalIbHUM 3a JIii Jriofiel, mpaitio sikux Bin BukopucroBye (Dig. 44.7.5.6).

Taxy cnernugiuyny Mojieb BiJIMOBIIATIbHOCTI 32 4y:Ky MPOBUHY /aBHBOPUMCHKI
IOPUCTU TOSICHIOBAJIU TUM, IO BiJIIOBi/lay y JaHOMY BUIIQ/IKy CaM BUHYBATHUil Y
TOMY, 110 TIPUIHIB Ha POOOTY HEMOPSIAHUX YK Hegbanux Jiojei. J{obip nepconay
3aJIEKUTH BiJl TOCHOAAPS, 1 SKIIO XTOCh 13 1IbOTO HEPCOHANY BUSABUTHCS KpagieM abo
PO334BOI0, TO TocnoAap cxuOus y mo6opi. Tail muiie, Mo Takuii rocrnogap BiAMOBi-
NAbHUIN 32 Ty BUHY, «I[0 CKOPUCTABCS Tparieio Jioaeil Herignux»> (Dig. 44.7.5.6).
3ro/ioM TaKky crenndiyHy orocepeKoBany BUHY CTaau HasusaTh culpa in eligendo —
Hen0aIicTh y BUOOPI.

Slx 3asHavaeThest y Jlurecrax, BAacHUK KOpaOJist BIAMOBIAAa€ 3a il «TUX, XTO
3HAXOJUTHCS Ha KOpabJii 3apaau 1iaBanus» (navigandi autem causa). Ipu mpomy,
SK TIOSICHIOE YIbITiaH, <ITiJ{ TUMH, XTO 3HAXOAUTHCS 3apajiv TIaBaHHSA, MU TTOBUHHI
PO3YMITH THX, KOTO BUKOPUCTOBYIOTB JIJIsl TOTO, bW BeCTH KOpabesib, TOOTO MOPSIKiB»
(Dig.47.5.1.1).

Biacuuxk roresio abo moCTOSIOrO ABOPY BiANOBIZAE 3a [il «TUX, XTO 1epedyBae
TaM, 3apajay yTPUMaHHsS roTesio (MOCTOSUIOro ABOPY)» (exercendae causa), T0OTO
3a J1ii 06CayroBuOro mepcoHany. Aje OKpiM TOro, BJACHUK TOTEJIIO BiAIOBigae 3a ii
MOCTIHHUX MemKaHIliB (inhabitatores perpetui), SKUX CJIiJI BIAPI3HATH Bif TMMYaco-
BUX TOCTOAJIBINB (viatores). Take po3aMeskyBaHHS YJIbITiaH MOSCHIOE TIEKD K TaKu
KoHtenitieo culpa in eligendo. 3okpema, y 38-it knusi «KomeHTapiB 0 eIMKTY> BiH
nnre Tak: «He MoKHa JiyMaTH, 110 TOCIOAAP TOTENIO YU TIOCTOSION0 IBOPY 0OMpae
cobi TIOCTOSIBI; BiH He MOXKe He NPUitHATH MaHapiBHuKa. HaromicTh mocTiiiHux
MEIIKAHIIB Y IEBHOMY CeHCi 0OpaB caMe TOH, XTO IM He BiJIMOBUB, OTOK, HAJIEKUTh
mobu BiH BifmOBiaB 3a ixHi gistaust> (Dig.47.5.1.6).

OO6csr BiANOBIAIBHOCTI 3a MMM KBas3ifleiKTOM [IOpiBHIOBAB mojBiliHOMY (in
duplum) posmipy 3aBaanoi mkoau. Tak, HATIPUKJIa, Y pasi BUKPaJEHHs pedi mocTo-
SUTBIIST BJIACHUK TOTEJIIO TOBUHEH OYB BiJIIITKOYBATH OCTAHHBOMY TMOJIBIHY BapTiCTh
BUKpajeHoi pedi. OcobIMBO CJIijl MiAKPECANTH, 10 MPaBUJIa PO 3a3HAYEHUI KBa-
BIIEJIKT TM/JISITAI 3aCTOCYBAHHIO TLIBKU 32 YMOBH, 10 Pid, sIKy OYJI0 BUKPAJEHO,
3HUIIIEHO YW TIOIIKO/KEHO, He OyJia TpeIMETOM JI0TOBOPY 30epiraHHs. Y MpPOTUB-
HOMY Pasi, SIKIIo piv OyJia CIeliaJbHO TepeiaHa Ha 30epiraHHst BJaCHUKOBI KOpaOJist
(ToTeJo, TTOCTOSITIOTO BOPY ), TO TIOTEPIIJINNI TIOBUHEH OYB 3aXHUIATHCST HE KBasi/e-
JIKTHUM ITO30BOM, a CIIEI[ia/IbHIM JIOTOBIPHIM ITO30BOM — actio in factum de recepto
(«11030B 13 (hakTy TPUIHATTSI» ).

! TIpo neit nozos auB.: Dig.4.9.
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SIKI0 TOCTOSAIBIEBI TOTEs0 (Macakupy KopabJis) 6yJI0 3aBIaHO KON BHACITI-
JIOK BUKPAJICHH, 3HUIIEHHS Y1 MTOTTKO/IKEHHS 0T pedi, TO B TAKOMY Pa3i Tacaskup
KopabJist (MOCTOSLIEIh TOTEI0) MIir 0OMPATH, SIKWiT TI030B HOMY Mpe/ IBUTH: KBasi-
JEJIKTHUIT 0308 /10 BIacHUKa (KOpabJist, TOTEJ0, TIOCTOSJIOTO JABOPY) YU JAETIKTHHIA
o308 (actio furti, legis Aquiliae) no GesmocepeHOTO BUHYBATIST (MOpPSIKa, YjieHa
00CJIyTOBYOTO MEepCoHay, TIOCTIHHOTO MeliKaHis Tomo) |3, ¢. 559-560; 8, c. 247]
(muB. takox: Dig. 47.5.1.3). IliskoM O4YeBUIHO, OJHAK, 1O BJAaCHUK (KopabJis,
TOTEJI0, TIOCTOSIJIOTO BOPY) OiJIbIN MIATOCTIPOMOKHII, HIJK MPAI[iBHUK, & TOMY
MOTEPHiNINiA IMOBIpHIIlle 3a Bce BiJIacTh IMepeBary 1Mo30BY i3 kBasizenikTy. CBO€
4eproio, BIACHUK (KOpabJist, TOTEJTIO, MOCTOSIIOTO JIBOPY ) TICIST 32/J0BOJIEHHST BUMOTH
MOTEPIIJIOro O/IeP:KyBaB MPaBO Ha perpec (3BOPOTHY BUMOTY) /10 He31M0cepeIHbOTO
BunyBatis [11, c. 444].

OckiJIbKM TT030B i3 3a3Ha4€HOTO KBazijleikTy MaB mTpaduuii Xxapakrep (actio
poenalis), BIATIOBIANIbHICTD 32 M TI030BOM HE TIEPEXO/Ua 0 CIIaJKOEMIIIB.

Bucnosexu. KBasijielikT — 11e 1110Ch Take, 1110 30BHI CXOKe Ha JIeJiKT, ajie y BJac-
HOMY PO3YMiHHI He € JIJIIKTOM, OCKIJIbKU oMy OpaKye OfiHI€l Ui KiJIbKOX iCTOTHUX
o3HaK zemikTy. IlepeBaskHO 03HAKOIO, IKOi OpaKye, € BUHyBaTicTh geinkBenTa. 1o
CTOCYETBLCS MPOCTYIKY CY/JIi, TO 1€l BUIIAJIOK TOTPAIIMB /10 KJACy KBa3i/leJiKTiB,
HailiMOBipHillle yepe3 Te, 10 MPOCTYIIOK CY//Ii BUMHIETHCS Y KOHTEKCTI MpoIlecy-
aJbHUX BITHOCUH MiK YYaCHMKAMU CYZOBOTO PO3TJISLY, HA MPOTUBATY 3BUYAHUM
nesikTaM (JIeTiKTaM y BJIACHOMY PO3YMiHHi), sIKi CTaHOBJSTH OGO MOPYIICHHS
Tpas, 10 iICHYIOTh B aOCOIIOTHUX TPaBOBiAHOCKHHAX. Bupasny crerdiky Mae Takoxk
KBa3iIeMKT posita et suspensa, ajyke BiOBIJaJbHICTh 32 BUCTaBJICHE I BUBIilIeHe
HACTyIajla He TiJTbKW He3aJesKHO Bijl BUHH, ajie f 3a BiacyTHOCTI mKoan Ha Oori
MTOTEPIIIOTO.
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Quasidelicts in Ancient Roman Law

In ancient Roman law four sources of obligations were recognized, namely: contract, quasicontract,
delict and quasidelict. The article addresses quasidelict as a source which gives rise to the obligation.
Especially the author tries to find out the historical reasons for erecting the special class of quasidelicts.
In this context the author focuses on the discussion over the following question: what distinguishes the
quasidelicts from ordinary delicts (torts)? In other words, why did Romans hesitate to qualify some
particular cases as delicts (torts) and instead called them <quasidelicts»?

The author analyses in detail the liability of the defendant in each of the cases, which Romans
qualified as quasidelicts. In particular, the following cases are contemplated: judge’s offence; when
something was thrown or poured onto a public place; when something was suspended or placed in a way
as to pose a danger to passers-by; and case of liability for damage inflicted to passengers of a ship, guests
of hotel or inn.

The conclusion is reached that quasidelict is a concept to denominate something which resembles
delict (tort) but strictly speaking does not constitute a delict due to lack of one or more delict’s essential
[eatures. Usually the lacking feature is blameworthiness (or fault) of the defendant.

Keywords: obligation; types of obligations; delict (tort); quasidelict; Roman law.

Haoditauna do pedxonezii 19.02.2017 p.

ISSN 2414-990X. Problems of legality. 2017. Issue 136 31



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLIEC. MIXXHAPOJHE NPUBATHE ITPABO

Ypa3soBa laHHa OnekcaHpgpiBHa,
KaHouo0am iopuduYHUX HAyK,

acucmeHm Kageopu yusineHozo npasa N° 1,
HauioHaneHul topuduyHul yHisepcumem
imeHi fipocnasa Myopoezo, YkpaiHa, m. Xapkie
e-mail: AnnaUrazova@ukr.net

ORCID 0000-0003-3588-518X

doi: 10.21564/2414—990x.136.84699
YAK 347.763.2

MIACTABM 3BIAbHEHHS BIA LIMBIABHO —TPABOBOI
BIAMMOBIAAALHOCTI ABIANEPEBI3ZHUKA 3A
MOPYLUEHHS YMOB AOTOBOPY MNEPEBE3EHHS
MACAXMUPA TA BATAXY

Ananisyriomvcs nidcmaesu 36iavHenHs 6i0 UUGLILHO-NPAB06oi 6i0N0GIdaIHOCMI asianepesisnuka 3a
NOpYUEnHs YMO8 002080pY Nepesesenns nacajxcupa ma 6azaxcy. 3’sacosyemocs Cymuicmy noHAmMy <Hene-
pebopra cunas i <Ha036UUATINI 0OCMABUHIL>, POSKPUBAEMbCS 1X 3MICTM, PO3ZAA0AIOMBCsL OKpemi obcma-
BUHIL AK NIOCMABU 36LILHENHS ABIANEPEGI3HUKA 610 UUBLILHO-NPABOGOT BI0N0GIOAILHOCTE 3 6PAXYBAHHAM
npaxmuku €8poneiicokozo cyoy cnpasedrusocmi.

KnouoBi cioBa: 1mijicTaBu 3BiJIbHEHHST Bijl IUBIJIBHO-TIPABOBOI BiANOBIAJBLHOCTI aBiarnepesi-
3HUKa; HerepebOpHA CUIIa; HA/BBUYAITHI 0OCTABUHI; TEXHIYHA HECIIPABHICTb.
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OcHOBaHUsT OCBOOOK/IEHHS OT IPasKJAAHCKO-NPABOBON OTBETCTBEHHOCTH aBHANIEPEBO3YHKA 32
HapyllleHHe YCJIOBHii I0TOBOPa MEPEBO3KH NaccaXkupa u Garaxa

AHQMU3UPYIOMCS OCHOBAHUSL 0CBOO0NCOEHUSI OM  ZPANCOAHCKO-NPABOBOU OMEEMCMBEHHOCMU  3d
Hapywenue ycrosuii 002080pa nepesosku naccaxcupa u bazaxca. Buvisicusemcs cywpocmv nowsmuil
<HENPeoOoIUMAsL CULA> U <UPE3BLILATIHIE 00CMOSIMENLCMEA», PACKPLIBACMCS UX COOEPIHCAHUE; PACCMA-
mpusaiomcs. omoenvHvle 00CMOSIMEIbCMBA KAK OCHOBAHUSL 0CB0O0NCOCHUS ABUANEPEBOIUUKA OM ZPAXC-
O0ancKo-npasosoil omeemcmeenHocmu ¢ yuemom npaxmuku Eeponeiickozo cyda cnpasediugocmi.

Kirouesblie ciioBa: 0CHOBaHUsT OCBOOOXKIEHSI OT IPaKIaHCKO-IIPABOBOIl OTBETCTBEHHOCTH aBUa-
[IePEBO3YMKA; HEITPEOOINMAsT CUJIA; YPE3BbIYAiTHbIE 0OCTOSTENBCTBA; TEXHUUECKAs! HEMCIIPABHOCTD.

Bcmyn. TlepeBesenns nacaxupa ta Oaraky HOBITPSAHUM TPAHCIIOPTOM Ha ChO-
TO/IHI € TOTOBIPHUM TIPABOBITHOIIEHHSM, SKe BPEryJIboBaHe, 30Kkpema, ctartsamu 908
ta 910 1K Ykpainu, ct. 98 [ToBiTpsHOro KOZIEKCY. 3a 3arajibHUM TTPABUJIOM, Y pasi
HOPYIIEHHST YMOB JIOTOBOPY TepeBe3eHHs (HAPHUKIA, 3aTpUMKa ab0 CKacyBaHHS
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pelicy) aBiamepeBi3HUKOM BUHUKAE IMBIJIBHO-TIPABOBA Bi/NOBiambHICTh. OHAK
fforo Moxke GyTH I 3BLIbHEHO Bijl IUBLILHO-IIPABOBOI Bi/IIOBIAIBHOCTI Ha IIiICTaBaX,
nepend6aYeHnX HAI[IOHATLHUM Ta MIKHAPOJIHUM 3aKOHOaBCTBOM.

Ananiz nimepamypnux oxcepen. Y IMBILTICTHUIN OKPeMi TUTAHHSI TTi/ICTaB 3BiJb-
HEHH aBiallepeBi3HUKA Bijl ITUBLIBHO-TIPABOBOI BiIOBIAAIBHOCTI ¥ pasi MOPYIIEHHS
YMOB JIOTOBOPY aHaJi3yBaJu Taki BiTYM3HsHI i 3apyOiskHi BueHi, sk A. B. Buroasn-
cokwmii [1], A. [TomGpyrosa [2], B. TI. €micees [3], €. B. [Taccek [4], I. B. Iipar [5],
P. S. Dempsey [6], H. Manuel [7] Ta ix. /leski aclekTH 3aJuIIalOTBCS IUCKYCiii-
HUMM, 30KpeMa, CIIBBIJIHONICHHS TIOHATH «HelepeOOpHa Cujla» Ta <«HaJA3BUYallHi
ob6CTaBUHU» K IiACTaB 3BiJIBHEHHS BiJ IIUMBiJIBHO-IIPaBOBOI BiAMOBigaIbHOCTI
aBianepeBi3HUKA; 3'ICYyBaHHS iX CYTHOCTi; 0OCTaBUHU (HAIPUKJIAJ, HECIIPABHICTh
MOBITPSIHOTO CYy/IHA) HAJIEXKATh JIO ITi/[CTAaB 3BiJIbHEHHS aBiallepeBi3HUKA BiJl INBIiJIb-
HO-TIPaBOBOI BijiloBiabHOCTI. 1le 3yMOBMJIO HalMCaHHS 11i€1 CTATTi 3 Memoro pos-
TJISILy TTiICTaB 3BiJIbHEHHST aBiariepeBi3HUKA Bijl IIMBIJIbHO-TTPABOBOI Bi/INOBIIATHBHOCTI
y pasi mopyIiieHHsT yMOB JIOTOBOPY MEPEBE3EHHsT Macaskupa i Oaraky Kpisb mpusmy
3a3HaYEHUX MTUTaHb 3 BUCBITJIEHHSAM IMPAKTUKNA CBPOIEHCHKOTO CY/y CIIPABeIMBOCTI
Ta BITYM3HIHUX CY/IiB.

Buxnao ocnoenozo mamepiany. Tak, srigmo 3 4. 1 ct. 922 1K Ykpainu 3a
3aTPUMKY Y BiAIIPaBJIeHHI TPAHCIOPTHOTO 3ac00y, IO MEPEeBO3UTH Macakupa, abo
3ali3HeHHsT y TpUOYTTI TaKOro TPAHCIIOPTHOTO 3ac00y 110 MYHKTY MPU3HAYCHHS
MEePEBI3HUK CIJIAYY€E MAcayKMPOBi 1mTpad y po3Mipi, BCTAHOBJIEHOMY 32 JIOMOBJICHI-
CTIO CTOPiH, TPAHCIIOPTHUMHM KOZleKcaMu (CTaTyTaMm), SIKIIO [1epeBi3HUK He /10Bejle,
IO I1i TIOPYIIIEHHSI CTAINCS BHACIIOK HerepeOOPHOI CHUJIH, YCYHEHHsT HeCIIPaBHOCTI
TPAHCIOPTHOIO 3aC00Y, sIKa 3arposKyBajia JKUTTIO 200 3710POB’I0 Tacaxkupa, ado 1HIIMX
obcraBuH, 10 He 3ajexanu Big nepesisnuka. OTxke, HOPMOIO 1€l crarTi nependa-
YeHi Ti/ICTaB! 3BiJTbHEHHS BiJl IMBIJILHO-TTPABOBOI BiITOBIIAJIBHOCTI TTEPEBI3HMKA 32
YMOBH iX JI0BE/IeHOCTI.

Bianmosigro no nyskriB 1, 3 posainy XV «CracyBaHHS Ta 3aTpUMKa PeHCiB»
[TpaBu/1 MOBITPSIHUX TepeBe3eHb HacaxupiB i baraxy (mani — Ipasuma) [8] mepe-
BI3HMK MOKe 3aTpuMaTi ad0 CKacyBaTH Peic SIK 3 KOMEPI[iHHUX HMPUYUH, Tak i 3
NPUYUH, SKi He 3aJIeXKaTh BiJl Hboro. Y pasi /ii HaA3BUYaiiHUX 0OCTaBUH TIEPEBI3HIK
Mae mpaBo Ge3 MOBIOMJIEHHST TacaKMpa CKACyBaTH Y1 3aTPUMATH Peiic abo aHyJIo-
BaTH paHiliie TiATBep/KeHe OGPOHIOBAHHSL.

MiskHapo/iHi HOPMATUBHO-TIPABOBI aKTH, IKUMU PETyJIIOI0ThCS MiXKHAPO/IHI MOBi-
TPSIHI TIepeBe3eHH s, 30KkpeMa, KOoHBeHIIis TIPo yHI(DIKaIIo IeTKUX TTPABU MiKHAPO/I-
HUX TOBITPSIHUX TiepeBe3eHb [9] (nani — Monpeanbebka KonBenttist), Pernmament (€C)
Ne 261,/2004 «ITpo BcranoBieHHS 3arabHUAX MPABUIT Y cepi KOMIIEHCAIlil Ta CIIPUSHHS
HacakKupam y BUIMAAKY BiJIMOBH y MOCAJIIl, CKacyBaHHs ab0 TPUBAJIOl 3aTPUMKH aBia-
peiicy» [10] (mami — PermamenT) Takosk MiCTSITh BUTIQIKY 3BIJTHBHEHHST aBialiepeBi3HIKA
Bi/l IMBIJIbHO-TIPABOBOI BiATOBiaibHOCTI. Tak, BianoBigHO 70 cT. 19 Monpeanbecbkoi
KOHBEHIIIi TIepeBI3HUK Hece BiJIMOBIIAIbHICTD 3a TIKOJLY, 3aMOIisTHY BHACTIZIOK 3aTPUMKN
y HOBITPSHOMY IIepeBe3eHHi macakupis, 6araxy abo BaHTaxy. OQHaK MEePEeBI3HUK He
Hece BiIMOBIIVIBHOCTI 3a KOy, 3al0/lisIHy BHACJII/IOK 3aTPUMKH, SIKIIO JI0Be/e, 110
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BiH, Oro C/Iy»KO00BIll Ta areHTH BN BCIX 3aXO/iB, IKi Mo 6 OyTH HeOOXiAHUMM
JUISE TOTO, 100 YHUKHYTH MIKOAH, ab0 IO /ISl HBOTO UM JUIst HUX OYJI0 HEMOKJIUBO
BXKUTHU TakuXx 3axoiB. OTKe, 15T CTATTS MICTUTH TIPABUJIO TIPO 3BiJIbHEHHS aBiarepe-
Bi3HUKA BiJl Bi/IINIKO/yBaHHSI TIIKOJIM 32 TIEBHUX YMOB, X04a B Hiil He BXKUBAIOTHCS TaKi
TEPMiHH, K «HaJ3BUYaliHi 06CTaBUHN» ab0 «HerepeOopHa CHJIas.

Bianosiauo fo 1. 14 npeamOysin PersiamenTy hakTudHi aBialiepeBisHUKH MAIOTh
3BLIBHATHCA Bijl BIAIOBIZAIBHOCTI, SKIIO OIS BUK/IMKAaHA HA3BUYAHIMU 0OCTaBH-
HaMU, SIKMX He MOKJINBO OyJs10 6 YHUKHYTH HaBiTh Y pasi MPUIHHATTS BCIX PO3YMHUX
3axoiB. 3rifHo 3 4. 3 cT. 5 Permamenty dakTudyHMil aBianepeBisHUK He 3000B’s13a-
HUI BUIIAYyBaTH TiepeibadyeHy B CT. 7 KOMIIEHCAIIII0, SIKIO BiH 3MOJKe JOBECTH, IO
CKacyBaHHsI aBiapeiicy BUKJIMKAHO HAA3BUYAHUMK 00CTAaBUHAMM, SIKUX HE MOJKJIMBO
OyJI0 YHUKHYTH HaBiTh y BUIAJKY BKUTTS BCIX PO3YMHUX 3aXOJIiB.

Ortike, 3 HaBeJIEHOTO BUILJTMBAE, IO TTi/ICTaBU 3BiIbHEHHS aBiarmepeBi3HUKA BiJl
IIUBLJIBHO-TIPABOBOI Bi/IMTOBI/IAIbHOCTI BU3HAYAIOTHCS 3a JOTIOMOTOIO0 Pi3HUX TOHSATD.
Tak, y HallioHaJIbHOMY 3aKOHOJABCTBI HUMHM €: HerepeOOpHA CHUJa Ta HaA3BUYAIHI
obctaBrHU. Y MiZKHApOJAHOMY — Ha/3BMYaiiHi oO6cTaBuHU. KpiM TOro, iHKO/IM 3aKO-
HOJZIaBeIlb O/[pasy BKa3ye abo Ha KOHKPETHi mijcTtaBu (yCyHEHHST HECTTPABHOCTI TpaH-
CIIOPTHOTO 3ac00y, sKa 3arposKyBaja KUTTIO abo 370pOB’I0 macakupa Ta im.), abo Ha
HEeOOXiIHICTh BUMHEHHSI MEeBHUX Ail (BXKUTTS BCIX 3aXOjIiB, siki Moryin 6 Oyt HeoO-
XiTHUMU JIJIsE TOTO, MOO YHUKHYTHU IKOAW TOIIO), He BUKOPUCTOBYIOUM 3a3HauyeHi
TepMinm. Bcee 11e 3yMOBIIIOE HEOOXIIHICTD 3'ICyBaHHSI CYTHOCTI BKa3aHUX BHIIE MTOHSTH.

BusHaueHHst OHATTS «HenepebopHa cusia» mictutbest B . 1 4. 1 cr. 263 1K
Vipainu. ITix HUM po3ymieTbest Haj3BUYaiiHa ab0 HEBIBOPOTHA 3a JIAHUX YMOB
rofisi. Maiizke anasoriune 3akpimieno B 4. 2 ct. 218 'K Ykpainn.

¥ naykoBiii JliTepaTypi 3a3HaYa€ThC, 110 3'ICYBaHHS CYTHOCTI IIOHATTS <Hele-
pebopHa cujia» BHUMara€ BpaxyBaHHSI JIBOX MOMEHTIB, a caMe: 30BHIIIHBOIO — IJIst
HisttbHOCTI cy0’exTa (Haa3BUYaiiHi 06CTaBUHU — TIOBiHb, yIap OJUCKaBKH, BIiCHKOBI
Jii Ta iH.) 1 BHYTPIITHBOTO — ITKO/IQ, 3ATIOJIIIOETLCS HE IsSIMU 11i€] HAJI3BUYANHOT 30B-
HILTHBOI TTO/T Ge3n0cepeHbO, a JAIbHICTIO 0cOOU (IIPUYMHHWIL 3B’I30K HEOOXIi[HMIA),
dKa TIoTpanuJIa Tijl BIJIUB TaKoi TMOJIii, 4epe3 10 1 cTaysocs 3ano/iisgaus mkoau [11,
c. 42—43]. Jlo TOro X MiIKPECTIOETHCA, MO KBaTi(piKaiiHUMU O3HAKAMU TTOHATTS
«HerepebOpHa CHJIa» € HA/[3BUYAITHICTD i HEBIIBOPOTHICTH 3a TIeBHUX yMOB |12, ¢. 508].

3 orngay Ha 3aKOHOJABYi BU3HAYEHHS i MO3WIlI HAYKOBI[iB MOXHa CTBEP-
JUKYBaTH, 110 HermepeOOpHa Cujia MOKe OyTH IICTaBOIO 3BLIbHEHHS IepeBi3HMKA
BiJl IMBIJILHO-TIPABOBOI BI/IMOBIJaJIbHOCTI, AKIIO, MO-Tiepiile, HasABHI 1i O3HAKH, AKi
MOBWHHI iCHYBaTH y CYKYITHOCTI!, Ta mo-apyre, icHy€e TpUYUHHUI 3B’SI30K MiXK Helle-
pebOPHOIO CUJIOI0 Ta LIKOJOIO, 10 3alo/isgHa AisJbHICTIO aBialepeBi3HIKa.

[MousTTs «HaA3BUYAlHI OOCTABUHU» MICTUTBCS Y 4. 4 posziay I «3arambHi moJio-
skenHst> [TpaBuit. Ili HUM PO3YyMIIOTBCS OOCTaBUHM, SIKi MPU3BOASATD 10 TPUBAJIOL
3aTpUMKH ab0 CKacyBaHHs OfHOTO abo Oijblie peiiciB, HaBiTh SKIINO BiANOBIIHUM
aBianepeBi3HUKOM OyJI0 BKUTO BCiX PO3YMHUX 3aXO/iB, 06 3amobirTu 3aTpruMKamM

! Tak, CHONYYHUK, IKUH BUKOpUCTOBYETbes B 1. 1 u. 1 cr. 263 [[K VYkpainu «abo» € HEKOPEKTHHM,
HOro HeOoOXiZHO PO3YMITH Y 3HAYEHH] «Ta».
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abo ckacyBaHHsM. Biamosiguo o m. 14 npeamGynu PernmameHTy mojisi BUKJIMKAHA
HaJ3BUYAHUMU OOCTAaBUHAMM, SKIIO iX HEMOXKJIMBO OyJIO YHUKHYTH HaBiTh y
BUITQ/IKY IIPUIHATTS BCIX PO3YMHUX 3aXO/IiB.

3 aHaTi3y HaBeIEHUX BU3HAYEHD MOHSTTS «HA[3BWUYAiTHI 0OCTaBUHU», BUILIN-
Bag, 1110 HOro OZIHI€I0 3 000B’I3KOBMX O3HAK € HEBIABOPOTHICTH. TakK, aKIEHTYEThCS,
1[0 CTOPOHA 3000B’I3aHHS BJKUJIA BCIX PO3YMHUX 3aXO/IiB, ajie He MOTJIa YHUKHYTH
HacTaHHs Takux o6cTaBuH. OTKe, 3aKOHOABYE PO3YMIHHS MOHATTS «HA/I3BUYANHI
06CTaBMHU» TOTOJKHE TIOHSITTIO <HerepeOOpHa CUJlay, OCKIJIbKU 1X CYyTHICTh PO3KpUBa-
€THCH 3a JIONIOMOTOI0 OJIHAKOBUX O3HAK, a caMe: HA/[I3BUYANHICTh Ta HEBIJIBOPOTHICTb.

3 HaBelIeHOTO MOJKHA 3POOUTH TeBHI BUCHOBKH. [lo-Tiepiie, MOHITTS <«HAI-
3BUYalHI 0O6CTABUHU» OXOILTIOETHCS TTOHSTTSIM «HerepebopHa ChuJia», OCKIJIbKI
Ha/I3BUYAHICTb € OJIHI€I0 i3 03HAK ocTaHHbOTO. llo-Apyre, KoM 3aKOHO/IaBeIlb
BUKOPUCTOBYE IMOHATTSI «HaJA3BUYaiiHi oOcTaBrHM» ab0 B3araji He BKUBA€ HOro,
YMOBaM¥ 3BiJIbHEHHS BiJl IMBIJIbHO-TIPABOBOI Bi/IIIOBIZIAIbHOCTI aBianepeBi3HUKA €
Ha/I3BUYAIHICTh Ta HEBIIBOPOTHICTH 0OCTABHH.

Takum unnom, xoua I[K Ykpainu ta iHmi HOpMaTUBHO-TIPAaBOBI aKTH, SK
HaIliOHAJIBHI, TaK 1 MI’KHAPO/[HI, BUKOPUCTOBYIOTh Pi3HI MOHATTS («Ha/3BUYAlHI
obcTaBuHU», «HerepeOOpHa CUJjia» ) MO0 IiACTaB 3BLIbHEHHS aBialnepeBi3HUKa Bijl
IIUBLTLHO-TIPABOBOI BiITOBIIATBHOCTI, TaKi MOHATTS HE CylepedaTh OJIUH OTHOMY.

HesBaxkaounm Ha [OCUTD JleTalbHE 3aKOHO/IaBUe PEryJIOBAHHS TMUTAHHS ITi/l-
CTaB 3BiJIBHEHHS BiJi BiIMOBIIAJIbHOCTI aBiallepeBidHMKaA, HA MPAKTUIl BUHUKAIOTH
TPY/HOII MO0 BU3HAYEHHsT THX a0 iHIMX 0OCTaBUH came sIK HerepeOOPHHUX Ta
HEBIJIBOPOTHUX 34 MTEBHUX yMOB. Tak, €BpOTENChKUIA Cy/I CIIPABETMBOCTI PO3TJISTHYB
cripaBy Wallentin-Hermann niporu asianepesizuuka Alitalia [13]. Tlix uac 3'sscyBants
06CTaBUH CIIPaBU CyJI BCTAHOBUB, 10 peiic, Ha SKi mpuadaia KBUTKH MO3UBAY JIJIsk
cebe Ta WieHiB CBOET poanHu, GYJI0 CKACOBAHO Yepe3 CKIAMHUN JeheKT IBUTYHA Typ-
GiHM, TIPO IO TTACAKMPH [II3HAINCS 32 5 XBUJIMH JI0 Biinpasients. Yepes 1o oOcTa-
BUHY MACAKUPU Y Micile TpU3HAYeHHsI TPrOyJIn 3i 3HAYHOIO 3aTprMKoIi0. [To3nBauka
3BEpHYJIach 3 MO30BOM IpO BUILIATY iii 250 €Bpo KOMIIeHcallii aBiamepeBi3sHUKOM
BifnoBiHO 10 4. 1 ¢T. 5 Ta u. 1 cT. 7 Pernamenty y 3B’s13Ky 3i cKacyBaHHSIM i pelicy.

Amami3 11i€i crpaBy MOPOJKYE MUTAHHS: YA MOKHA BBa)KaTW HAI3BMYAITHOTO
00CTaBUHOIO TEXHIUHUIT edeKT y TiTaKy (MONIKOKEHHS IBUTYHA)?

[Tix yac posrigny i€l cripaBu €BPONENCHKUI CyJI CIIPABEAIUBOCTI 3a3HAYUB,
110, 1o-Tiepiie, 4. 1 ¢r. 5 PernamenTy 3akpiriioe mpuHIUI, 3TiIHO 3 SIKUM HacaKUPH
MaIOTh IPaBO Ha KOMIIEHCAILiI0, SIKITO iX peiic ckacoBano. Yactuna 3 CT. 5, sika BU3Ha-
vyae 0O6CTaBUHM, 32 IKUX (DaKTUYHWIT aBianepeBi3HUK He 3000B’sI3aHNUI BUILJIAYyBaTH
KOMIIEHCAITi 10, HEOOXITHO PO3TJISIIATH SIK BiZICTYII BiJl I[bOTO TIPUHIIHITY. Y 3B’SI3KY 3
UM 11 TIOJIOJKeHHsT TOBUHHI TaymMadnTucst Oyksaiabho. [To-apyre, m. 14 nmpeamOyiu
PerylaMeHTy MiCTUTh OpPi€EHTOBHUI mepesik obctaBuH. [IpoTe 11e He 0O3HAYAE, MO ITi
06CTaBUHY € HAA3BUUAHHNMU. 1X HEOOXiHO PO3YMITH TilbKM AK TaKi, IO MOXKYThH
MOPO/DKYBATH HaJ3BUYaliHi 0OCTaBUHM. Y 3B'SI3KYy 3 IIUM HacTaHHS 0OCTaBWH, sIKi
3a3Haveni y 1. 14 PerslamMenTy, sk TpaBUJIO, He € Ti/ICTABOIO JIJIST 3BiJTbHEHHS BiJl BiJi-
MOBIAJILHOCTI TII0/I0 BUILIATH KOMITeHcallii, mepeabadenoi y 4. 1 ct. 5 Permamenty.
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[To-Tpete, He3BaKalOuK Ha Te, 10 y 11. 14 peamOysin PersiamenTy € Taka o6cTaBUHA,
K «HemepeabayeHi HeCpaBHOCTI, SIKi 3[aTHI BIIMBaTH Ha Oe3leKy aBiapeicy»,
i TexHiuHa TIpoOIEMa MOXKe OyTH cepejl TaKuX, Ii MOKHA BU3HATH HA3BUUYAIHOIO
TUIBKM TOJI, KOJW BOHA a) He XapaKTepHa HOPMaJbHOMY 3/[IMCHEHHIO JiSJIbHOCTI
aBiarepeBizHuKa i 6) 3HAXOAMTHCS 1M03a (PAaKTUYHUM KOHTPOJIEM TIEPEBI3HUKA Yepes
ii xapakrep ab60 noxomxkenHs. TexHiuHi MpobIEMH, 1[0 BUHUKAIOTh Y 3B’I3KY 3 TeX-
HiYHUM 0OCIyroBYBaHHSIM MOBITPSIHUX CyjeH abo yepe3 He3laTHICTh MPOBOAUTH
HasleKHe 00CIyrOBYBaHHsI, He MOKYTh OyTH KBasi(hikoBaHi K «HaA3BUYaiiHi oOcTa-
BUHW» BiNOBiHO /10 4. 3 cT. 5 Permamenty. [lo-ueTBepTe, He MOKHA BUKJIIOYATH,
IO TEXHIYHI TIPOOIEMU MOKYTh OXOILTIOBATHCS TIOHSTTSIM «HA3BUYANHI 0OCTAaBUHI»
y pa3si, KoJ1u BOHU € HACJIJIKOM TO/IiH, SIKi He BUHUKAIOTh 32 3BUYAHOTO 3/IIIICHEeHH
JiSIIBHOCTI aBianepeBi3HUKA 1 3HAXOAATHCA 1103a Horo (aktuyHuM KoutposieM. /[o
HUX, 30KpeMa, HaJlexKaTh PUXOBaHi BUPOOHUYI geeKTH CyeH, KOTPpi Xoua BxKe i
nepeOyBaloTh B eKCILIyaTallii, mpoTe HeOe3MeuHi /s TOJIbOTIB, a TAKOXK IITKOJIa, 3aB-
JIaHa CY/HY BHACJIZIOK aKTiB caboTaxky abo TepOPHU3MY.

Y BITUMBHAHIN CyMOBiNl TPAKTUIll HE MPUIIJISETHCS OCTATHBOI YBaru Takii
obcTaBuHi, 1110 MOsKe OYTH IiCTaBOIO 3BiJIbHEHHS Bijl BiAIOBIIaJbHOCTI aBianepesi-
3HUKA, SK BUHUKHEHHSI TeXHIYHOI HeCIIpaBHOCTI Ha NoBiTpssHOMY cy/Hi. Tak, Illes-
YeHKIBCbKUI paitonnuii ey M. Kuesa, posrisigaoun oOCTaBUHM CIIPABU, BCTAHOBUB,
1o 3arpuMKa Bignpasku peiicy MAY Kuis-/[y6ai (PS 373) cramacst uepe3 BusiBieHy
Y XOJIi TIPOBEJ/IEHHS eKilakeM Mepe/lliobOTHOI ePEeBIPKU TeXHIUHY HECIIPaBHICTh. Y
3B’S3KY 13 3aTPUMKOIO pelicy Ha 4 TOAMHU MO3WBavi BTPATUJIN CTUKOBKY 3 PEHCOM,
1o 37iiicHioBaB BifAnoBigau Emipeiitc Epriaiins. ¥ 3a70BoseHHI TTO30BHUX BUMOT
IIO/I0 BIINIKOYBaHHS KOMIIEHCAIIIT 3a 3aTpUMKY aBiapeiicy Oysio BiamMoBieHo [14].
HesBaskaroun Ha 3'sicoBani 00CTaBUHU CIIPABH, & CaMe TEXHIYHY HECTPABHICTD MOBi-
TPSAHOTO CY/IHA, Cy/l He JOCTiJIMB IPUYUH ii BUHUKHEHHS Ta xapakrep. Kpim Toro,
1103a yBarolo CyJy 3aJUIINJI0CS MUTAHHS BKUTTS 1I€PEBIZHUKOM YCiX PO3YMHUX
3aXO0/liB JIJIs1 YCYHEHHS TeXHIUHOI HEeCIPaBHOCTI Ta YW MOKe BPENITi-PelT Taka
HecIlpaBHICTh OYTH MiZCTaBOIO /st 3BLIbHEHHS BiJl BiANOBiZaIbHOCTI aBiamepesi-
3HMKA, 30KpeMa LI00 BiAIKOAyBaHH mependadeHol 3aKOHOJaBCTBOM KOMIIEHC AL

Bucnoexu. Takum 4WMHOM, BUHUKHEHHSI TeXHIYHUX TTPOGJIEM He CBIIYUTH TIPO
HasBHICTH abo BiZICYyTHICTH HamazBuuaiiHux obOctaBuH. DakTy, M0 aBianepeBi3HUK
BUKOHAB MiHIMaJIbHI MTPAaBUJIa 3 TEXHIYHOTO OOCIYTOBYBaHHSI Cy/IHA, He MOKe OyTH
JIOCTATHBO, 106 BCTAHOBUTH, 110 TI€H TIEPEBI3HUK Y/KUB «YCiX PO3YMHUX 3aX0/iB» 32
ceHcoM 4. 3 cT. 5 Permamenty, a oTke, il 3BIIbHIBCS BiJ CBOTO 3000B’sI3aHHS 100
BUILJIATH KoMmTeHcarii. Ak mpukiaj, MoxkHa HaBectn cT. 143 Komekcy TopriBesib-
HOTO MOPEIJIABCTBAa YKPaiHWU, 3TiHO 3 KOO MEPEBI3HUK He Hece BiIIOBiAaIbHOCTI,
SIKIIO BiH I0Bejie, 110 HEMOPEXiHWIT cTaH cyjiHa OyB BUKJIMKAHUN HeIOJiKaMu,
SIKi He MOTJIM OyTH BUSIBJIEHI TIPU TIPOSIBI HUM HaslekHOI AGaiiimBocTi (MprxoBaHi
HeloJIiKW ). AHaJIOTiYHA HOPMa CTOCOBHO aBiamepeBi3HUKA y 3aKOHOJIABCTBI BiJl-
cyrthst. He3Baxkaioun Ha 1ie, Ha TepeBisHUKa Oy/Ib-SIKOTO BUY TPAHCIIOPTY TTOKJa-
JIA€ThCSA 0OOB’A30K 3 TEXHIYHOrO 00CIYrOBYBaHHS Cy[IHA Ta 3a0e3ledyeHHs Oe3leKu
1epeBe3eHb.
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Tax, 3rigHo 3 4. 10 ct. 85 TloBiTpsiHOro Kojekcy Ykpainu cyO’eKT aBialfiitHol
JISLIBHOCTI aBiallil 3araJbHOrO IpU3HaueHHs Ta (izuyHa 0ocoda — eKCILIyaTaHT II0Bi-
TPSTHOTO Cy/IHA TIOBUHHI 3a0e31edyBaTH aBialliiiHy 6e3reKy B MicIlsx Oa3yBaHHsI, CTO-
SIHOK Ta T/l Yac BUKOHAHHS 10JbOTIiB. Kpim Toro, myrkToM 2.6. posmiay 11 [Tpasun
cepTudiKaIlii eKCIIyaTaHTIB, 10 3/IIMCHIOIOTh €KCILIYaTAIlil0 IIUBIIBHUX MOBITPSHUX
cyzieH (JIiTakiB) 3 METOI0 BUKOHAHHST KOMEPIIMHUX TPAHCTIOPTHUX TIepeBe3€eHb 3TiTHO
3 Bumoramu OPS 1 [15], nepeabadeHo, 110 eKCITyaTaHT TIOBUHEH 3a0e3mednTut 6e3-
IIeKy II0JIbOTIB Ta aBialliiiny Ge3mnexy.
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Grounds acquittance from civil liability of the carrier for breach of contract of carriage
passengers and baggage

The essence of the concepts of <force majeures and <emergency» has been clarified, revealed their
contents; individual circumstances as grounds for acquittance from the carrier’s civil liability with the
practice of the European Court of Justice are considered.

In civil law single questions of the grounds carrier acquittance from civil liability for breach of contract are
analyzed by national and foreign scientists as A. Vyhodyanskyy, A. Dombruhova, B. P. Eliseev, E. V. Passyek,
G. V. Tsirat, P. S. Dempsey, H. Manuel and others. Some aspects are still controversial, particularly value the
concepts of <force majeures> and <emergency» as grounds for acquittance from civil liability carrier, always
the fault of the aircraft is the factor to release the air carrier from civil liability and so on.

The purpose of this article is consideration the issue of air carrier grounds for acquittance of
civil liability in case of breach of contract of carriage of passengers and baggage, namely the delay or
cancellation highlighting with illumination of the practice of the European Court of Justice and national
courts.

Legislative grounds for acquittance from civil liability of the air carrier are determined by different
concepts — the <emergency», <force majeure», and therefore there is a need to clarify their essence. Legal
understanding of the concept of <emergency» is identical to the concept of <force majeure> because
their essence is revealed with the help of the same characteristics, namely urgency and inevitability.
Summarizing the views of scientists and legislative approach to determine the origins of force majeure and
their list can be noted that these include such circumstances that caused the social, natural, technological,
environmental and other phenomena. Emergency may also be caused by natural, social, technical, political
and other phenomena too. Thus, the circumstances and the nature of their origin, content of analyzed
concepts are identical. Technical problem can be considered urgency only when it, at first, is not typical
of the normal exercise of an air carrier and, secondly, is beyond the actual control of the carrier due to
its nature or origin. Technical problems which appear in connection with the maintenance of aircraft or
through failure to carry out proper maintenance can not be by themselves qualify as <emergency».

Firstly, the concept of «emergency»> covered by the concept of <force majeures because the urgency
is one of the signs of the latter. Secondly, when the legislator uses the concept of <emergency», or does not
use it, the conditions of release the air carrier from civil liability of are urgency and inevitability of the
circumstances. This actually shows the identification of the concept of <emergency» and the concept of
«force majeure». Thirdly, the contents of the analyzed concepts form the fact that usually has the same
origin. Prevalence of technical challenges faced by carriers themselves is not the factor that indicates the
presence or absence of <«emergency>.

Keywords: grounds for acquittance from civil liability carrier; force majeure; emergency; technical
failure.
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Posensnymo nonwsmms enexmponnoi popmu npedcmasienus ingopmayii i i cniesionowenns 3 gop-
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nPasoOUUN BEANCABCI GUUHEHUM Y NUCOMOBILL (DOPMI, 1020 3micm He Juwe mae bymu 3agixcosanuil na
NeGHUX HOCIAX inghopmauii, ane il nionucanuil ycima iozo cmoponamu. Y 36°a3Ky 3 uum npoanaiizosano
NOHAMMSL <CIeKMPOHHUL NIONUC> T 3’C08AHO 0COOIUBOCTIE 3AKOHO0ABUO20 PEYIIOBANHSL 1020 CMBOPEHHS.
1 BUKOPUCMANHSL 8 PIZHUX KPAINAX CBIMY.

KmouoBi cioBa: ciextponHa dopma mpezcTaBieHHs iHdopmartii; nucbmoBa (opma mnpaso-
YUHY; eJeKTPOHHUN IINC; eTeKTPOHHUN 1pPOBUI IMiIITUC; eJeKTPOHHUI IiITUC O[HOPA30BUM
ineHTHdiKaATOPOM.
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CoBepieHue ceJI0K ¢ HCHOJIb30BaHHEM JJIEKTPOHHOM ¢GopMbI npeacTaBieHus undopMayu

Paccmompeno nonsimue anexmponnou Qopmol npedcmasienus UnPOPMauu u ee cOOMHOUEHUE C
Gopmamu coenox. Boisicneno, umo deticmsyiouee 3aKoH00AMEILCMEO CO0ePICUM. PASIUUHBLE NOOX00bL K
Onpedenenuio Mecma NeKmpoHHOL GopmbL 8 cucmeme QGopm cOerok: cozIACHO 0OHUM HOPMAMUBHO-NPA-
BOBLIM AKMAM INEKMPOHHAS POPMA NOHUMAETNCI KAK CAMOCTOAMENDHAS PAZHOBUOHOCTIL (POPMBL COCLOK,
CO2ACHO OPY2UM — KAK PASHOBUOHOCIID NUCOMEHHOU (POPpMbL. ABMOPOM 000CHOBANHO, WMO Npeonoumenue
doncro omoasamvcst 6mopomy nooxody. O0naxo ne 6cskas cOENKA, COBEPUIEHHAS C UCNOTLI0BAHUCM
ANEKMPOHHDIX CPEOCNE CBA3U, MONCEM CUUMAMBCS 3AKIIOUCHHOL 8 NUCOMEHHOU (opMe: Ol 3M020 OHA
Oonmcra 6vims nodnucana écemu ee cmoponamu. IIpoanaiuzuposano nonsamue <3AeKmMponHas NOONUCH>
U 0COBEHHOCTNU 3AKOHOOAMENLHOZ0 PELYIUPOBAHUSL €€ CO30AHUSL U UCNONDIOBANUS 8 PASIUUHDIX CIIPAHAX
mupa.
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KimoueBbie cioBa: asextponnas ¢opma mpejactaBienusi nngopmaiuy; nucbMeHHas hopma
CIIEJIKU; 9JIEKTPOHHAST TIOIINCh; JJeKTPOHHAS 1UGPOBas MOAMUCH; 2JEKTPOHHAS TIOIITHCh OJHOPA-
30BBIM HJIEHTU(DUKATOPOM.

Bcmyn. JKutts cydacHOTO CYCITIJIBCTBA HEPO3PUBHO OB SI3aHE i3 TEXHOJIOTITHUM
IIPOrPECOM, SIKUI HaKJaJa€ CBill BiOMTOK Ha BCi chepy KUTTEAISIBHOCTI KOKHOT
JIIOJIMHY 1 JIoicTBA B IiloMy. Majio He IIOAHST 3'SIBJISIIOTHCST HOBI 3acO0M KOMYHi-
Karlii, SIKi 3HAYHO CITPOILYIOTH i TIOJIETTITYIOTh MOKJIMBICTD TIePeaHHsT i OTPUMaHHS
indopMmarii. 3aBASKU MOSBI i pO3MOBCIOKEHHIO Mepeski [HTepHeT cTaso MOXKJINBAM
BCTAHOBJIEHHS IBUAKOTO 3’€IHAHHS MisK 0COOAMM, 110 MAIOTh MiCI[E3HAXO/KEHHS Y
Pi3HUX KyTOUYKax CBITY, i OOMiH JaHUMU MiK HUMU. 3BICHO, TaKi TlepeBaru Cy4acHUX
TEXHOJIOTI He 3aJIUIIIIJINCS TI03a YBarow Oi3Hec-CepeIOBUIIA, sIKE 0/IPa3y K MOYaIo
AKTUBHO BUKOPMCTOBYBATH HOBITHI 3acO0M €JIEKTPOHHOTO 3B’SI3KY TIPU YKJIaJCHHI
TOpriBesibHUX yro. IIpote He 3aBsKau HOBI (JOPMU i CIIOCOOU JOCATHEHHS JIOMOBJIE-
HOCTEll BIUCYIOTBCS B yCTaJIeHI TPaBOBi KOHCTPYKIIii, cheporo peryToBaHHS SKUX B
MepIy 4epry BUCTYTAIOTh TPAAMIIIIHI yCHI 1 mcbMOBI (maneposi) opmu BosieBH-
SBJIEHHSI YYaCHUKIB Ai710BOro 060poTy. ToMy pO3BUTOK HOBITHIX TEXHOJIOIIN KUAAE
CBOEPIIHNI BUKJINUK TTPABOBUM CHCTEMaM, 3MYIITYIOUN BUCHUX-TIPABHUKIB, 3aKOHO-
TBOPIIIB i IIPaBO3aCTOCOBIIIB [10-HOBOMY OCMMCJIUTH HU3KY ITPAaBOBUX 1HCTUTYTIB.

Tpusanuii yac 3aKOHOJIABCTBO YKPAiHU, IKUM PETyJioBaJIOCh YKJIAJEHHS JI0TO-
BOPIB 3a JIOTIOMOTOI0 3aC06IB €JIEKTPOHHOTO 3B’sI3Ky, 1epebyBasio y sIBHO He3a/0-
BisibHOMY crani. Ha mouatky 2000-x pokis Oy/u npuitasaTi 3akonn Ykpainu «IIpo
esleKTpoHHui 1udposuii mignucy Bix 22 TpaBusa 2003 p. Ne 852-1V i «IIpo esextpo-
HHI JJOKYMEHTHU Ta €JIEKTPOHHUN JOKyMeHTOOoOIr> Bix 22 tpaBhs 2003 p. Ne 851-1V,
SIKI BCTAHOBJIIOBAJIN 3aHAJITO SKOPCTKI BUMOTH /10 0(DOPMJIEHHS €JIEKTPOHHUX JIOKY -
MEHTIB, YMM OiJIbIIIOI0 MipPOIO YCKJIAAHIOBAIN €JIeKTPOHHMIT JOKYMEHTOOOIr, aHix
noserntysanu ioro. Oxnak y 2015-2016 pp. curyartiis 3aminnnach. byno npuiiasto
3akon Ykpainu «IIpo enexTpoHHy komepitito» Bix 3 Bepechs 2015 p. Ne 675-VIII
(nmasi — 3akoH Mpo eJIeKTPOHHY KOMEPIIIIO), SIKUI 3aITPOBAJINB HU3KY HOBUX 3aKOHO-
JaBuMX /eIl i yHOPMYBaB TOPSIOK YKJIaJleHHST eJTeKTPOHHUX JI0OTOBOPiB. Bask-
JINBOIO TIOJIIEI0 CTAJIO TaKOX MPUUHATTS 3akoHy Ykpainu «I[Ipo BHeceHHsT 3MiH 10
JIeSTKUX 3aKOHIB YKpPaiHU 1010 YCYHEHHsI aJIMiHICTPaTUBHUX Oap’€piB /It eKCIIOPTY
nocayrs Bij 3 mucronana 2016 p. Ne 1724-VIII, akuit, 30kpema, CIIPOILYE TIPOIELYPY
VKJIQJIEHHST 30BHINTHHOEKOHOMIYHUX KOHTPAKTIB 32 JI0IIOMOT0I0 3aCO0iB €leKTPOHHOTO
3B’s13Ky. BojiHoyac HU3Ka IUTaHb, OB’ A3aHNX 3 YKJIaJEeHHAM 1 0DOPMIIEHHSM eJleK-
TPOHHMX IIPABOYMHIB, TaK i 3aJMIInIach aO0 30BCIM He BUPIIIEHOI0, 200 BUPIIIEHOIO
y JIOCUTH CYIIepedusIMBHii Crocio.

Ananiz nimepamypnux danux i nocmanosexa 3aoaui docaioxcenns. I1po-
6sieMaM yKJIaJ€HHST JIOTOBOPIB 3a JIOMIOMOTOI0 €JIEKTPOHHUX 3aC00iB 3B’SI3KYy MpH-
CBSTYEHO YMMAJIO POOIT BITYM3HSHUX YUEHUX, 3-TTIOMIK sskux A. B. Uyukoschka [1],
B. M. XKemixosebkuii [2], C. B. 3m06in [3], 1O. O. Bopucosa [4] Ta inmri. OxHak,
Mo-TIepIIe, MOCTIKEHHST IIUX BUYEHUX OyJIM TPOBEAEHI Ie 0 TMPUAHSITTS HOBUX
3aKOHO/IABUMX aKTiB y cdepi peryjaoBaHHs eJeKTPOHHOI KOMepIlii, i TOMy BOHU
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He BPaxoBYIOTh HaliHOBimux 3miH. [To-gapyre, poboTu nux aBTOPIB MPUCBIYEHI
3/1e061JIBITOTO aHATI3y BITYM3HSIHOTO 3aKOHOIABCTBA i 3akoHoMaBcTBa Kpain CH/I.
[Tpore BOAaYaeThCs, 1O 3 OTJISAAY Ha crelndidyHi o3HaKK Mepexi [HTepHeT, foro
BCEOXOILIIOI0YNIA, BCECBITHIN XapaKkTep, BKpail BAXKJIMBUM € ITPOBE/ICHHS TOPiBHSIb-
HOTO aHaJi3y 0COOJMBOCTEN yKJIageHHs i 0OPMIIEHHST €JIeKTPOHHUX JIOTOBOPIB
3a 3aKOHOJIABCTBOM Pi3HUX KpaiH, a TaKOK BUBYEHHS IOJIOXKEHb MiXKHAPOIHUX
[PaBOBUX aKTiB, 10 PEryJO0Th I1i MUTaHHs. Bapro BigsHauwTu, mo B 3apyOixk-
Hill IPaBOBIil JOKTPUHI MPobIeMaM eJIEKTPOHHUX JOTOBOPIB TPUCBsUEHI POOOTH
Daniel j. Greenwood Ray (CIITA), A. Campbell (CIITA) [5], Christopher Kuner
(Benbris) [6], Anja Miedbrodt (Himeuunna) [6], Gijsella Finocchiaro (Itamis) [7],
A. 1. CaBenbeBa (Pociiicbka Denepartis) [8], B. M. €xina (Pociiicbka Depnepartist)
[9] Ta GaraThox iHmmx. Jlocsix 3apybiKHUX KpaiH y cdepi MpaBoBOTO peryrioBaHHs
€JIEKTPOHHUX JIOTOBOPIB, SIKUI OMUCAHO B X POOOTAX, € JOCTATHBO I[IKABUM i MA€
OyTH TIpOAHANi30BaHUI JJIsI PO3YMIHHS H TOAOJIaHHS XUO BITUM3HSIHOTO 3aKOHO-
JIaBCTBa y il cepi.

3 OrJisily Ha BUIIE3a3HAYEHE MEemoro 1€l CTaTTi € 3/1IMCHEHHS KOMILJIEKCHOTO
MOPIBHSJIBHOTO aHaJIi3y 3aKOHOAABCTBA YKpaiHu i 3apyOiKHUX KpaiH, SSKUM pery-
JIOIOTHCST 0COOIMBOCTI 0OPOPMIEHHS €JeKTPOHHUX MPpaBOYNHIB. BixmosigHo 10
MEeTH MOCTABJIEHO 3A60AHHA: 3'sICyBaTH MicIle eJIeKTPOHHOT (hOPMU TIPe/ICTABIEHHS
indopmariii y cucremi GopM BUMHEHHS MPAaBOYNHIB; BCTAHOBUTH, SIKUM UMHOM
HasgBHICTH 200 BiZICYTHICTH TI/ANKCY HA €JIEKTPOHHOMY MPABOYMHI BIUIMBAE HA 1OTO
mificHicTh a60 Ha (akT WOTO BUYMHEHHS; 3'ICYyBaTH MPABOBY MPUPOJY PI3HUX BH/IIB
€JIEKTPOHHUX Ti/IIINCIB.

Ocnoeéna wacmuna. BupilieHHs IMX 3aBlaHb MAa€ He JIMIE TeOpeTu4He, aie i
BAJKJIMBE ITPAKTUYHE 3HAYeHHS. Y BITUM3HSAHIN CyZ0Biil MPaKTHUIl HEIIOOUHOKUMUI
€ CIOpU 3 MPUBO/Y YKJAJEHHS JTOTOBOPIB 3a JOMOMOTOI0 eJeKTPOHHUX 3ac00iB
3B’s13KY. JlekisibKa TaKuX CIOPIB y:Ke CTAaBAIN TIPEIMETOM POITJISLY BUIUX CY/IOBUX
incrantii. Tak, Bumum rocniogapcbkum cyjiom Yrpainu (nani — BI'CY) posrasina-
Jacs cripaBa 3a mo30BoM /lepskaBHoro mignpuemcTBa « KoHOTONICHhKUIT aBiapeMOHT-
HUH 3aBOJl «ABiakoH» (103uBav) 10 ToBapucTBa 3 0OOMEKEHOM Bi/IIOBIIAIBHICTIO
«Ykpaincbkuil namip» (Bignosizad). ¥ 1iii crpasi mo3uBay IMPOCUB CY 3000B’g3aTH
BiZITTOBi/Iaua 3AICHUTH TTOCTaBKY KAaHIEJASPCHKUX TOBapiB, a BIATIOBiZa4, y CBOIO
Yepry, 3ariepedyBaB HasiBHICTh Y HBOTO TAKOTO 00OOB’SI3KY Y 3B’SI3KY 3 BiJICYTHICTIO
JIOTOBIPHUX BITHOCHH MizK HUM i o3uBadeM. CBOIO MO3HUIIIIO BiAMOBia4 OOTPYHTOBY-
BaB THM, 110 3TifHO 3 4. 1 cT. 638 1K Ykpainu moroBip € ykaameHum, SKIo CTOPOHN
B HAJEXKHIN (hOPMI OCATIN 3TOJIM 3 YCiX ICTOTHUX YMOB I0TOBOPY. HasexxkHoto ¢op-
MOIO JIOTOBOPY B TMili cutyartii B crury npunmciB 4. 1 cr. 208 11K Ykpaiau € nucbmoBa
opMma, OCKIJIbKM JIOTOBIP YKJIAMAETHCS MiXK JBOMa IOPUANYHUMEU ocobamu. OjHak
HacIpaszi A0roBip 6yJI0 YKIaAeHO HIISXOM OOMiHY eJIeKTPOHHUMMU MOBIIOMJIEHHAMM
MiK CTOpPOHaMU, SIKUI BifOyBCs 3a pesyJibraraMyl POBEACHHS MyOJiYHUX TOPTIB
Jyepes3 eJeKTPOHHUIN TopriBesbHMil Maiiganunk «SmartTender.biz»>. Tomy BuMoOra
3aKOHY II[0JI0 TTHCHMOBOI (POPMU MPABOYNHY, IO B I1ilf CUTYaIlii BUMAra€ThCsl 3aK0-
HOM, JIOTpUMaHa ctopoHamu He Oyura [10].
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Ha xopucth mpakTUYHOI 3HAYYMIOCTI IIbOTO JOCIIKEHHS CBIUUTH U iHIIIA
CUTYyallisl, sIKa MOKH M0 He cTaBaja 00’€KTOM CYIOBOTO PO3TJISILY, OHAK JOCTATHHO
4aCcTO € MPeIMETOM 3BEpPHEHHs Cy0 €KTiB eJIeKTPOHHOI KOMEPIIil /10 aBOKATIB i
IOPUCKOHCYJIBTIB 3 METOI0 OTPUMaHHS PO3’siCHeHb. SIK BiZlOMO, OMHUM 3 HaiOiTbIIT
POBTOBCIOIKEHUX BU/IIB MPOAYKILii, sika MPuAGABAETHCS KOPUCTYBAYaMU 4Yepes
Mepesky IHTepHeT, € porpamue 3abe3redeHHs, MOOLIbHI OJATKK Ta iHII TPOorpamMHi
HPOAYKTH. Yci 1i 00’€KTH € pesy/ibraTaMy IHTeJIeKTyaJbHOI Ais/IbHOCTI JIIOAUHY, a
TOMY JIJIs1 TIEPEIAHHS TIPAB Ha 1X BUKOPUCTAHHS HEOOXITHO YKJIAIATH TOTOBOPH TIOIO
PO3NOPSIKEHHST MAHOBUMU TIpaBamMu iHTesekTyaabHoi Biaacuocti (Imasa 75 1K
Ykpainm). 3a 3araTbHUM TIPABUJIOM, 111 IOTOBOPH MTOBUHHI YKJIQJIATUCS B TUChMOBIH
BUJIHO, 1110 B I[ill CUTYyaIlil «IliHa IOMUJIKA» € JIOCTaTHBO BUCOKOIO, OCKLIBKU HEOJIKI
B 0(DOPMIIEHHI TaKWX IOTOBOPIB MOXKYTb CIIPUIMHUTHU 3HAUHI (PiHAHCOBI BTPATH /LI
cy0’€KTIB eIeKTPOHHOI KOMEPIIii. Y 3B’SI3KY 3 1M Iepejl 0PUCTaMK YacTO CTAaBUThCS
3aBJaHHS BiHAWTH MEBHWII CTIPaBeIMBUI OasaHC MiK (hOPMATBLHIMU BUMOTaMHU,
3 OIHOTO OOKY, 1 TIPOCTOTOI0 OOPMIIEHHST TAKUX €JIEKTPOHHUX JIOTOBOPIB, 3 iHIIOTO
60Ky, ab¥ CKJIQJHICTD iX YKJIaJeHHsI He BiIUIsSIKyBaJsa MOTEHIIHHIX KIieHTiB. I B Xozi
BUKOHAHHS I[bOTO 3aBJAHHS IOPUCTH HEMUHYYE CTUKAIOTHCS 3 TAKUMU MUTAHHIMU:
Y1 BBAKAETHCS JIOTOBIP TAaKWM, IO YKIAIEHUH B TUCBbMOBIH (hopMi, SKIIO HOTO 3MiCT
3ahikCOBAaHO B OTHOMY UM JIEKIJTBKOX €JeKTPOHHUX MOKyMeHTax? Axi dhopmarbHi
BUMOTHY MOBUHHI OyTH JOTPUMaHi CTOPOHAMMU TaKOTO J0TOBOPY? | SIKMM YMHOM 3BU-
yaliHUil [HTEepHEeT-KOpUCTYBay MMOBUHEH HOTO i IITACATH?

L. Enexmponna gpopma npedcmagnennst ingpopmauii i ii micue ceped gopm euuners
npagouunie

Ax Ha piBHI MiKHapomHUX HTOKyMeHTIB (30kpema, Konsentiii OOH mpo Buko-
PUCTAaHHS €JeKTPOHHUX MOBIZIOMJIEHb Y MisKHAPOAHUX mAoroBopax 2005 p. (1. «c»
cT. 4) [11]), Tak i Ha piBHI HAIIOHATBPHUX 3aKOHOJIABCTB, €JIEKTPOHHA (hopMa TIpe/I-
craBJIeHHs iH(OpPMAaIlil po3yMieThest y HAMOLIBbI mpokoMy cerci. ITif miero hopmoro
PO3yMIIOThCsT OY/ib-51Ki 3aCO0H, 1110 BUKOPUCTOBYIOTHCS [IJIsI TiJATOTOBKH, Bi/lITpaB-
JIEHHS1, OTpUMaHHs abo 30epiranss iHdopmallii 3 BUKOPUCTAHHSM €JeKTPOHHUX,
ONTUYHUX 200 aHAJOTIYHUX TEXHOJIOTIH, BKIIOYAIOYM eJIeKTPOHHMI OOMIH JaHUMHU,
€JIEKTPOHHY TOIITY, TeJierpamy, Tejieke abo Tenedakc, ane He 0OMEKYIOUNCh HUM.
B odiriitanx pos’sicnennsx IOHCITPAJI Brasyerbest Ha Te, 110 M 9ac po3poOKH
I[[bOTO BU3HAYEHHSI TIJIAHYBAJIOCH, 3 OJIHOTO OOKY, OXOIHUTH OY/ib-sIKi 3acTapiji TexXHo-
JIOTIi, SIKi BCe K MOKYTb BUKOPUCTOBYBATHUCH IIiJl 4ac repepanus indopmailii (HaBiTh
TaKi, SIK TeJieKc 1 Tesieakc), a 3 iHIoro — mnepeadaunTi MOK/INBICTh BKIIOUEHHS /10
KOJIa TAaKUX TEXHOJIOTIi 1 Ti, SKi HEBiZIOMI JIIOJICTBY Ha JIAHUI MOMEHT, OJITHAK MOXKYTb
BUHUKHYTH y MaitOyTtHboMy [11, c. 46].

AHaJIOTIYHUT TiAXiZ 10 BU3HAUEHHS €JeKTPOHHOI (popMU TpeacTaBIeHHS
iHdopmallii miATPUMAHO I B YKPAaiHChbKOMY 3aKOHOJABCTBI. Tak, y cT. 2 3akoHy
PO €JIEKTPOHHY KOMEPILiI0 Taka (hopMa BU3HAYAETHCS SIK CIOCIO TOKYMEHTYBaHHSI
iHopmaltii, 110 03HAYa€E CTBOPEHHS, 3aIlKC, epegady abo 36epeskeHHs iHGopMariii y
1 poBiii um iHIIIN HeMaTepiaabHii (hOPMI 3a TOTIOMOTOIO eJIeKTPOHHUX, MarHi THIX,
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eJIEKTPOMArHITHUX, ONTUYHUX ab0 iHIINX 3ac00iB, 3aTHUX JI0 BiATBOPEHHS, Tepeiayi
yu 36epiranng iHdopmarii.

OnHak ¢opma npedcmasienns ingopmayii B KOHTEKCTI MaTepiaJbHOTO TIpaBa
He 3aBXK/[M1 MAa€ CaMOCTiliHe MPaBOBe 3HAYEHHSI, OCKIJIbKU IUBIJIbHE 3aKOHOIABCTBO
TPAAMIIIHHO ONlepy€e MOHATTAM «(popMu IpaBounHYy». BoyeBuapb 11i MOHATTS HE €
TOTOKHUMU: SKIIO TOHATTS <@POpMa npagoyuny» TPAAUIIINHO OXOILIIOE JIUIIE /1Ba
pisHoBuu (hopMm (ycHa i MUCbMOBA), TO TIOHATTS «(opMa TIpecTaBIeH s iH(popMma-
Iil» MO’Ke BKJIIOYATH HAilPi3HOMAHITHIIII TPOSIBU BOJIi 0coOHM (KecTH, MiMiKa, pisHO-
MaHiTHI [1ii, ycHa i (hikcoBaHa MoBa ToIO). [HIIMMIMI ciroBaMu, (hopMa TTpeICTaBIeHHS
iH(opMaIlii B 1IbOMY KOHTEKCTI — TOHSITTSI, TOTOKHE TIOHSITTIO «CITOCOOY BUMHEHHSI>,
sike 3raayeThbest B . 205 IIK Ykpainu. Tomy 7151 BUpitiieHHsT TPaKTHYHUX 3aBJIaHb,
0 BUHMKAIOTh NPU YKJAJAEHHi JOrOBOPIB 3a JOIOMOIOI0 €JIeKTPOHHUX 3ac00iB
3B’s13KY, HEOOXITHO 3'sICYBaTH, sIKe MiCIle 3aiiMa€ eJIeKTPOHHA (hopMa TIPe/ICTABIEHHS
indopmaiiii cepes opM TTPaBOYMHIB.

SIK cBIMYMTH 3aKOHOMABCTBO i CyJOBa MpaKTHUKa 3apyOi’KHUX KpaiH, iCHyE
JIeKIJIbKa TIXO/IIB /0 BUPINIEHHST BKA3aHOTO MUTAHHS. 3TiJTHO 3 MEPITUM Ii/[X0I0M
eJleKTPOHHA (popMa POBIJISIAETHCS SIK camocmiinuil piznosud dhopm npasountis. et
ITi/IX1/1, 30KpeMa, BTiJIeHW y muBiIbHOMY 3aKOHO/aBcTBI HimMeuunnu. Tak, ct. 126a
[wusinmpHOTO KOMeKcYy HiMeuumnn Mae Ha3By <«esieKTpoHHA (hopMasy, IO CBIUNATH
po HaJlaHHgg 1il ¢hopmi camocTtiiiHoro 3Hadenns. Bognouac 3i 3micTy 11i€i cTaTTi
BUTLTMBAE, TI0 32 YMOBU JOTPUMaHHS NMEBHUX TEXHIYHUX BUMOT eJIeKTPOHHA (hopma
Moske OyTH MPUPIBHSIHA 10 MMCbMOBOI (hopmu mpaBounHy. I[Iporte 1€ ckopirie He
OTOTOKHEHHS 1UX (opM, a Juille TPe3yMIILis iX 0/IHaKOBOTO ITPaBOBOTO 3HAUCHHS
B OKpeMux curyarisx [12].

3riHO 3 IHIIMM IiAX0ZA0M eJIeKTPOHHA (hopMa PO3YMIETHCS K PI3HOBUO NUCOMO-
601 popmu npasouuny. 1lei miaxin suepiie 6yB chOpMyIbOBAHUI Y CYAOBIi IPaKTUIL
CIITA. TlikaBuM y 11bOMY KOHTEKCTI € OJIHE XpecToMaTiiiHe Cy/10Be PillleHHs y CIIpaBi
Howley v. Whipple (1896 pik). ¥ 11boMy Cy0BOMY CITIOPi BUHUKJIO TTUTAHHS MTPO T€,
41 BBAXKAETHCS YKJIAJCHUM Y MUCbMOBI (hOpMi JIOTOBIp, SIKIIO CTOPOHU OOMIHSIIUCS
Mik c0o00I0 TIOBiZIOMJIEHHSAME 3a jonomMoroto teserpady. Bepxosuuit Cyx mraty
Hpto-Temmmmmp saB mo3uTHBHY BiAMOBiIb, CHOPMYIIOBABIIN TIPH ITOMY JOCTATHBO
OpUTiHAJMBHY TPaBOBY mo3utliio. Ha nyMKy cyay, «..HeMa€e HiSKOTO 3HAYEHHS, 9N
6y odbepra ab0 aKIENT HATMCaHI 3a JIOTIOMOTOI0 3BUYAIHNX Tepa i YOPHUI, YU SIK
Mepo BUCTYIIAB MiJIHUI TTPOBIiJI IOBKUHOIO B TUCSYY MUJTh. HeBaskimBO Takox i Te,
IO 711 YKJIQ/leHHS 3BUYaifHOTO IMCbMOBOTO JIOTOBOPY CTOPOHUM BUKOPUCTOBYIOTH
YOPHUJIA, AKi HEe CTUPAIOTHCS, a MPU YKJIaJeHHI JOTOBOPY 3a JAOTIOMOTI0I0 HOBUX
TEXHOJIOTIH 3a/[II0OETLCS TeBHA HEBJIOBUMA PEYOBUHA, SKOIO € eJIeKTpuKay. Maitxe
aHasIoriuHi mpaBoBi mosuttii Oysan copmyaboBani cymamu CIIIA i mpu BupimenHi
MUTAHHS PO 0JIEPKAHHA MMCbMOBOI (hDOPMU JIOTOBOPY y pasi yKJaJeHHS HOTO
3a JIOTIOMOTO0I0 OOMiHY TMOBIIOMJIEHHST TeJieKcoM, Tesedarcom, dhakcom abo depes
Mmepexy larepuer [5, ¢. 325-336].

Kpim nmx migxoniB, y cydacHili HAyKOBiHl JiiTepaTypi 3yCTPIYA€ThCS 1€ OJIMH.
VpaxoBywouu Te, 10 OiTbITCTh CydaCHUX €JTeKTPOHHUX JIOTOBOPIB YKJIAAA€ThCS
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NIJIIXOM TIPUEHAHHS [HTEepHeT-KOPUCTYBayiB 10 YMOB JIOTOBOPY, BUKJIQJICHUX Ha
eBHOMY BeO-caiiTi, JiesiKi BUEHI BBasKalOTh, 1[0 B I[bOMY pasi Ma€ MiCIle CBOEPIIHA
cyMmiuL nucomos0i i Koukirodenmmnoi popmu npasouuny |9, c. 54].

AKnM xe YMHOM T1e TMTAHHS BUPINIYETHCS HA PiBHI BITYM3HSIHOTO 3aKOHO/IAB-
crtBa? 3 ananizy HopM I[IK Ykpaiau BurimBae, mo esekTpoHHa Gopma MpeacTaB-
JieHHs iH(opMallii He BUBHAETHCS CAMOCTIHHUM Pi3HOBU/IOM (hOPMU TTPaBOUMHY. Taxk,
y u. 1 cr. 205 ITK Ykpaiuu BKa3dyeThCs, M0 MIPABOYMH MOKe OYyTH BUMHEHUIT YCHO ab0
B nucoMosiil (erexmponniil) ¢popmi. TaKUM YUHOM, AUXOTOMIYHHUI IO/ (hopM TIpaBo-
YUHIB Ha YCHY 1 IMCbMOBY, SIKMI € TpaJULIMHUM JIJIs1 BITYM3HAHOI IIPABOBOI CUCTEMH,
3aJTUINAETHCS HETOPYITHUM HaBITh TTICJS BHECEHHST 3MiH y 3B’$I3Ky 3 MPUNWHATTIM
3aKOHY IIPO eJIEKTPOHHY KoMepIiilo. EjsekTpornHa ¢opMa He € caMOCTIHUM BUIOM
(op™M TTPaBOUYMHIB i MOKe POITJISAAATUCS JIUIIE K PI3HOBU/] TMCbMOBO1 (hOPMU.

Bognouac zemno iHie BpaskeHHsI MOXKe CKJIACTUCS I1iJI Yac aHasi3y IOJI0XKEHb
IHITUX 3aKOHOAABYMX aKTiB. Tak, y 4. 2 cr. 6 3akony Ykpainu «IIpo 30BHiIHBOEKO-
HOMIYHY JIiSITTBHICTD, sika OyJia BUKJIaleHa B HOBI#l pelakilii 3 MPUIHATTSIM 3aKOHY
Ne 1724-VIII Bixg 03.11.2016 p., BU3HAUAOTHCS MOXKJINBI (POPMU YKJIAJIEHHS JIOTO-
BOPIB i BKa3y€TbHCH, 1110 30BHIIIHbOEKOHOMIYHUI KOHTPAKT YKJIAJAETHCSA Y MPOCTIil
HUCHMOBIiiT ab0 B eJIeKTPOHHIN (opMi, AKIIO iHIIe He mepeadadyeHo MizKHAPOIHIM
JIOTOBOPOM YKPaiHU 94U 3aKOHOM. TakUM 4MHOM, Y IIbOMY 3aKOHi eJleKTpoHHa (hopMa
BOYEBH/Ib PO3YMIETHCS SK OKPeMUI Pi3HOBU (pOpMU MPABOUNHY, MO HE Y3TO/KY-
€Tbcd 3 miaxonoM, BrisiennM y [IK Ykpainu. Brim, 3Baxkatoun Ha Te, o [IK Yipainu
€ OCHOBHHM aKTOM ITMBIJIbHOTO 3aKOHO/IABCTBA, a TaKOK OepydH 10 yBaru mpaBoBY
noswuiito, Bukiageny B Pimenni Korcruryiiiinoro Cyny Ykpaiau Big 13 6epests
2012 p. Ne 5-pri/2012 [13], monoxkennst [uBisbHOTO KOleKCY YKpaiHU MalOTh Tiepe-
Bary HaJl HOpMaMH¥ iHIINUX 3aKOHIB.

Takmm ynHOM, He3BaKAIOYM Ha TIEBHY HEOJHO3HAUYHICTh YMHHOTO 3aKOHO/IABCTBA,
MIXi/, 3TiAHO 3 SIKUM eJeKTpoHHa ¢hopMa € Pi3HOBUIOM IHUCHMOBOI (hOpMH IIpa-
BOUMHY, Ma€ IepeBary. Ajie un 3aBXAM eJeKTpoHHa (hopma IpejicTaBjieHHs iHhOp-
Maitii Moke OyTH TIOBHOIO MipOIO TIPUPIBHSHA 0 THCHMOBOT (hopmu? 3rigHo 3 4. 2
ct. 207 1K Ykpainm mpaBOUYMH BBAKAETHCSI BUMHEHUM Y MUCHMOBIN (HOpMi, SKIIO
BiH nionucanuii 11020 cmoponoto (cmoponamu). TaKUM 4UHOM, 3TiZHO 3 BITYUNBHIHUM
3aKOHOJIABCTBOM TIi/IITHC € 000B’SI3KOBUM PEKBI3UTOM (aTPUOYTOM) THCHMOBOI (hopmIt
npaBounHy. ToMmy He Oy/b-sIKUIl TIPABOYNH, YMOBHU SIKOTO 3a(DiKCOBaHi B €JIEKTPOHHII
(opmi, MOXke BBa)KATUCS BYMHEHUM y MIMCHbMOBI (hopMi, a Jiniie TOH, 110 MiITuCaHni
fioro cTopooio (1070 OJHOCTOPOHHIX MPaBOYMHIB) abo cTopoHamu (IIOA0 ABO- i
6araTOCTOPOHHIX TIPABOYMHIB).

Crnin Bif3HAUNUTH, MO TAKWH MIAXI 10 PO3YMIHHS MACbMOBOI 1 TPUPIBHAHUX 10
Hel (hopM TTPABOYMHIB MPEBATIOE Mail’ke B YCiX KpaiHaX KOHTUHEHTAILHOTO TIpaBa. Sk
CBIJIYaTh PE3yJILTATH MMOPIBHAIBHO-TTPABOBOTO JIOCJI/KEHHST 3aKOHO/IaBCTB Kpain €C,
MIPOBE/IEHI ¥ 3B’SI3Ky 3 PO3POOKOI0 €BPOTENCHKOTO MUBLIBHOTO KOAEKCY, MUChMOBA
(hopma mpaBouMHYy BUMara€ HasBHOCTI He JIMIIe TEKCTOBOrO BHpady iHgopmaliii,
ajie i minucy cToponu (CTOPiH) y Takux KpaiHax, sk Himeuuuna, Ecronig, [peris,
BesukobGpuranis ta geskux inmux. OHak y HAWHOBIMIMX TOCIIIKEHHSIX 3apy0ixK-
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HUX yueHMX, sgKi Oy/u Briseni y Ilpuniunax, aediHiisgx i MOZEJIbHUX IPaBUIAX
eBporreiicbkoro npuatHoro npasa (nami — DCFR), mocuieni BUMOTH /10 THChMO-
BOi (hOpMU TIPABOUYNHIB PO3TJIANIAOTHCA IK TIEBHUN PYJAMMEHT MpaBa, «3aTOYEHOTO»
iy foesekTpoHHi 3acobu komysikaiii. Tomy B § 1.—1:106 DCFR nucsmoBa dhopma
BU3HAYAETHCSA SIK Taka (popMa BUMHEHHS NPABOYMHY, 1110 BTiJieHa Yy TEKCTOBOMY
BUTJIAI 1 3ahikcoBaHa 3a JIONMOMOTOIO TIPUJIA/IIB, SIKi I03BOJSAIOTH BIITBOPUTH ii Ha
nanepoBoMy Hocil ab0 Ha Gy/b-IKOMY iHIIIOMY MaTepiabHOMY 3ac00i, 110 rapaHTy€E
JIOBTOBIYHICTD 11 30epe)keHHsT y He3MIHHOMY BUTJIsi/. SIK BOAYAETHCS 3 1[HOTO BU3HA-
YeHHS 1 K 3a3HAYalOTh caMi PO3pOOHUKM Komubikallii, mammuc He € 000B I3KOBUM
PEKBI3UTOM THUCHMOBOI (POPMH, a € CAMOCTIMHOIO JI0JJATKOBOIO BUMOTOIO, SIKa MOJKe
OyTH BCTaHOBJIEHA JIJist O(POPMJICHHSI OKpEMMX BUIB TpaBounHiB [14, ¢. 153—155].

AHaJIOTIYHUN TiAXiA BTIIEHO W y MIXKHAPOJAHUX aKTaX, IPUUHATUX B PaMKax
IOHCITPAJI. Tak, y TunoBomy 3akoHi Ipo esiekTpoHHy Toprisiaio 1996 p. i B Kon-
Bentii OOH mpo BuKopucTaHHSA eJeKTPOHHNX TTOBIIOMJIEHD Yy MiXKHAPOIHUX JIOTO-
Bopax 2005 p. OKpeMO BHU3HAYAIOTHCS: a) YMOBH, 32 SIKUX €J€KTPOHHUN TOKYMEHT
MOzKe TIPUPIBHIOBATUCH 32 IOPUANYHOIO CUJIOKO JI0 TIMCHMOBOTO JIOKYMeHTa; 6) YMOBH,
3a AKUX eJeKTPOHHUIN TOKYMEHT MOKe BBAsKAaTHUCH Ii[IIMCAHUM; B) YMOBH, 32 SIKUX
eJIEKTPOHHUN JIOKYMEHT TPUPIBHIOETHCA 10 OpuTriHaiay AokymeHTta. Ha nymky
IOHCITPAUJI, pisni Bumoru 0 ¢hopMu 10KYMEHTIB (IIPaBOUMHIB) MalOTh Pi3HUN
CTYIiHb rapaHTYBaHHS HaAIHOCTI JOKYMEHTIB i X 30epesKeHHsT Y HEe3MIHHOMY
BUTJISAML. Y crcTeMi TTX (POPMaTbHUX BUMOT BUMOTY TIO/IO0 <ITUCHMOBOI (hOpMU» CJIijT
pO3rJgaTh K HalHWKYY cXonnHKy. HaTtoMicTe BUMOTH 1110710 HASIBHOCTI MIJIITUCY HA
JIOKYMEHTI i I110/10 TIpe/IcTaBIeH s iH(hOpMaIlil «B OPHUTriHAJi» MAIOTh OIJIbIIT BUCOKUI
CTYIiHb 1 TIOBUHHI PO3TJsiAaTuCh Okpemo [15, c¢. 21].

Bsaskaemo, 110 Takuii miaxij cpaB/i 3acJyroByE Ha yBary i Kpaiiie BifiIOBila€e
Cy4acHOCTI, Hi’K TOH, KWl chopMyThOBAaHO B YUNHHOMY 3aKOHOJABCTBI YKpPaiHWU.
Cphoro/Hi GIIBIICTD €EKTPOHHUX JOTOBOPIB YKJIAMAETHCS MIISIXOM TPUETHAHHSI
[HTEpHET-KOPUCTYBAYiB JI0 YMOB JIOTOBOPY, PO3MINIEHNX CY0'€KTOM €JIeKTPOHHOI
KOMepIiil Ha BeO-caiiTi, i He 3aBKIM MPHU IIbOMY MOKHA BCTAHOBHMTH, YU OYJIO i/l
yac yKJIaJeHHs TaKOoro JI0rOBOPY BUKOHAHO BHMMOTH 100 Horo miamucy. Tum He
MEHIIIe, YKJIaJeHUH y Takuil crocib JoroBip icHye Ha MEeBHUX HOCISX iH(popMaIiii, €
3aikcoBaHUM i MOBUHEH 30€piraTicst CTOPOHAMU JIOTOBOPY B HE3MiHHOMY BUTJISI/I,
110 BOYEBU/Ib He JI03BOJISIE BiiHecTu Horo /0 KaTteropil ycHux jgorosopis. Tomy
BOAYAETHCSI, MO BUMOTH BITYM3HSHOTO 3aKOHOJABCTBA MO0 MUCHMOBOI (hopmMu
MPAaBOYMHY MOBUHHI OyTH HAWGJMKIMM 4acOM TIePeristHyTi. AJisKe HaBiTh y 3aK0-
HOJIABCTBAX CYCIAHIX KpaiH 3po0JieHi BiANOBiAHI KPOKM HA3yCTPiu Cy4acHUM pea-
gisim. Tak, 3rigno 3 4. 3 1. 434 i 4. 3 c1. 438 IlusinbHoro kogexcy PM muchbmoBa
(opma m0TOBOPY BBAKAETHCS AOTPUMAHOIO, SAKINO MUCbMOBa odepTa MPpUNHHSATA
aKIIEeNTaHTOM IIIJISIXOM 3/1CHEHHSI HUM TTeBHOI KOHKJIIOJIEHTHOI /i1 (BilBaHTaKEHHS
TOBapiB, HAJIAHHS TTOCJYT, OIIaTa 1MeBHo1 cyMmu i T.1.) [16]. OueBumHO, 1110 BKazaHi
HOPMMU CITPOILYIOTH MPOLEAYPY YKIAJEHHS 1 eJIeKTPOHHUX JIOTOBOPIB Y TOMY YUCJI,
OCKIJIbKM He BUMAraioThb JIJIsI JOTPUMAHHS IMUCbMOBOI (hOPMU HAaSBHOCTI TiJITNACIB
yCiX CTOPiH I0TOBOPY.
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TuMm He MeHIlle, IIOKU BIAIIOBIZIHI 3MiHM He BHECEHI /10 YUHHOTO 3aKOHO/IaBCTBa,
HASIBHICTH MIIICY BCIX CTOPIH MPaBOYMHY € 000B'SI3KOBUM aTpuOyTOM THCHMOBOT
(opmu. BigcyTHicTb ke mianucy ctopoHu (CTOPiH) HA MOjKe TIOHAIMEHIIe YCKIaI-
HUTH TIPOIIEAYPY JAOBeAeHHs (DaKTy BUMHEHHS TaKOro mpaBounHy (a03. 2 4. 1 cT. 218
IIK Ykpainu), a B OKpeMUX BHIIQJKaX MOKe HaBiTh OYyTH IIiCTaBOIO HiKYEMHOCTI
MPaBOYMHY B IiJIOMY, 9K Y MPUKJIAJi 3 OTOBOPAMU IIOJI0 PO3MOPSIKEHHSI MalHO-
BUMU IIpaBaMy iHTeeKTyanbHoi BaacHocti (a03. 1 4. 1 cr. 218 IIK Ykpainn). Tomy
JUIST YHUKHEHHS 1TPOo0OJIeM Y MTPaKTHUIli IPaBO3aCTOCYBaHHS HeOOXiAHO 3'sacyBarTH, sKi
BUJIM THAMNCIB MOKYTh OYTH BUKOPHUCTaHI MM Yac 0pOPMJIEHHS €JIEKTPOHHUX JIOTO-
BOPIB 1 Ky IOPUNYHY CUJIY MA€ KOKEeH PI3HOBUJI ITi/IITNACY.

II. ITonssmmsi i 6udu erexkmponnozo nionucy

VKJiajieHHs eJIeKTPOHHUX [IOTOBOPIB Ma€ HU3KY TEXHIYHUX OCOOJUBOCTEH, sIKi
YHEMOKJIUBJIOIOTh BUKOPUCTAHHS TPAAUIIITHOTO BJACHOPYYHOTO Tianucy. Tomy s
3abesnedeH s iX HaJIexKHOTO 0(hOpMIIeHHST OyJIM CKOHCTPYHOBAHI TIeBHI a/IbTepHATHBU
BJIACHOPYYHOTO THAITICY 0COOH, SIKi 3aMiHIOIOTD TIEH Mi/IIIC B €JIEKTPOHHOMY CEepeIo-
Buti. Tak, y 3aKOHOJIaBCTBI Pi3HUX KPaiH i B MIKHAPOJHUX JIOKYMEHTaX 3’SIBUJIOCH
HOHSTTS <€AeKMPOHHUIL NIONUCS, T SKMM PO3YMIIOThCSI JIaHi B €JIEKTPOHHIN hopmi
(€JIEKTPOHHMIT CMMBOJI, TIPOLIEC TOIIO), IO A0AA0ThCS a60 JIOTIYHO OB’ A3YI0ThCS 3
eJIEKTPOHHUM 3allCOM 1 TTPU3HAveHi /71 ienTudikalii mamicanTa Takoro 3aImncy.
Y HaykoBill JiiTepaTypi eJIeKTPOHHI Mi/IMUCKH YMOBHO MOJIJIAIOTL HA TPU TPYIN: &) Ti,
SIKi 3aCHOBaHI Ha JJaHUX, TIPO $IKi BiZIOMO Jinllie MiANMUCcaHTy (HAPUKIAI, MiH-KOJI,
napoJib BXO/Ay B iH(bopMariiiiny cucteMy To1o); 6) Ti, siki 6a3yl0ThCsT Ha JAHUX, IO
MICTSITBCSI Ha HOCIsSIX, sIKi 1epeOyBaroTh I/l KOHTPOJIEM MifnucanTa (HalpuKJIal, Koj
CIeIiaibHOI KapTKM); B) Ti, SKi BUKOPUCTOBYIOTh (DI3MUHI XapaKTEPUCTUKHU Ti/[ITN-
canTa (BiIOUTKHU MAJIBIIIB, CTPYKTYpa CiTKiBKH OKa ToImo) [7, c. 130].

3ajie’KHO Bifl TOTO, SIKMI CTaTyC HAJA€ThCST PIBHUM BHJIAM €JIEKTPOHHUX ITijI-
MUCIB, Y CBITI BUOKPEMJIIOETHCSI TPU MOJIeJIi TPABOBOIO PEryJIIOBAaHHS CTBOPEHHS 1
BUKOPUCTAHHS €JIeKTPOHHUX MIi/IMNACIB TTPY BUYMHEHHI MTPABOYNHIB: MiHIMAJICTUYHY,
1udpoy i mpotorudposy [17, c. 653].

Minimanicmuuna modenw» (CIITA, Kanana) 6asyeTbcst Ha IIPUHIAIN TEXHOJIOTIY-
HOro HelTpaJsitery. ¥ paMKax Ii€l MoJiesli BCIM MOKJIUBUM Pi3HOBUJIAM €JIEKTPOH-
HUX TIANNCIB HAIAEThCS OJHAKOBA IOPUANYHA CHUJA i BCi BOHW MPUPIBHIOIOTHCS 10
BJIACHOPYYHOTO Tiamucy ocobu. [Ipu 1iboMy Ha PiBHI 3aKOHOIABCTBA JI0 €JIEKTPOH-
HUX MIJIMKACIB HEe BUCYBAIOTbCA JKOJIHI TexXHIUHI BUMoru. Tak, 3riHO 3 odiriinnmu
pos’dacHenHssmu 3arambHoro 3akoHy CIIA mpo enextponni npaBounau (UETA),
eJIEKTPOHHUM TIIMCOM 0COOM MOKe BBa)KaTHCS HABITh i1 iM’sl, BKa3aHe B €JIEKTPOH-
HiiT morTi, SIKy 111 0co6a BUKOPUCTOBYE B MPOIECi YKJIAJEHHS JOTOBOPY. YTIM Iie
He 03HAYAE, M0 Cy/ 3000B’sI3aHNI BUSHATHU IOPUINIHY CUJIY 32 TPABOYNHOM, HABITH
SKINO iICHYIOTh CYyMHIBH CTOCOBHO TOTO, YM CIpaBIi BiH OyB mifmucanuii 0coboro,
sIKa 3a3HayeHa B HbOMY SIK TII/IIIMCAHT, 1 YU He OYJIO MiAMUCAHHS TAKOTO TIPABOYIHY
HACJIIKOM TTPOTUIIPABHOTO 3aBOJIOMIHHS OCOOUCTUMU JIAHUMU MiAnmucanTa. SIKIo
xo4a 6 O/[Ha 31 CTOPIH CIIOPY BKA3y€ Ha HASIBHICTh TAKMX CYMHIBIB, Cy 3000B’ss3aHMIl
MOCTIIUTH, 9 OyJIO T/ 4ac MiAMUCAHHS MPABOYMHY HACIPABI BUPAKEHO HAMIp
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BiITOBI/IHOI CTOPOHU HA MOTO BUMHEHHS, 1 YU BXKUJIA CTOPOHA, SIKa MOKJIaaaacsa Ha
CIPaBXHICTh TAKOTO TI/MNCY, TOCTAaTHIX 3aXOMiB s ieHTUdiKaIlii cBOro KOHTP-
arenta [18, c. 195-199]. [nmmMu coBamMu, B paMKax MiHIMaJiCTHUHOI MOjesi Ha
PiBHI 3aKOHOJIaBCTBA BCTAHOBJICHA JIUIIE TIPE3YMIIIlisI OHAKOBOI IOPUINYHOI CUJIT
Oy/Ib-SIKUX PIBHOBW/IIB €JIEKTPOHHUX MianuciB. Tomy 6arato CipHUX MUTaHb, TIOB’sI-
3aHUX i3 BCTAHOBJIEHHSIM IiZPOOOK 1 asnberdikaliiil eJIeKTPOHHOTO T/INCY, a OTXKe,
1 3 MIMICHICTIO TTPABOYNHIB, BUPIMYIOTHCS B KOKHOMY KOHKPETHOMY BUTIAAKY (Tak
3Bane «case-by-case regulation») i OKIAAAI0THCS (DAKTUYHO HA PO3CY/ CYILY.

[TpoTuieskHo0 MiHiMamicTHUHI € yupposa modens (digital model), posnoscio-
JUKeHa y KpaiHax KoHTuHeHTaiabHOro mpaBa (Himeuunna, [tamis ta inmri). Ockiabku
IpY YKJIaJIeHH] JOTOBOPIB 3a JOTIOMOTOI0 eJIeKTPOHHUX 3ac00iB 3B’sI3Ky BipoTij-
HICTh HENPABOMIPHOTO TepexollyieHHsd iH(opMallii, TPOTUTIPABHOTO 3aBOJIOJIIHHS
OCOOMCTUMU JIaHUMHU 0cOOU € GBI BUCOKOIO, HiK TIPH 3BUYANTHOMY, TTallepPOBOMY
ohopMJIEHH] ZIOTOBOPIB, OCHOBHA yBara B paMKax i€l MoJieJIi TIPUJILISIEThCS TTUTaH-
HsAM Ge31eKd eJIeKTPOHHUX MMAMUCIB 1 MiHiMizalii pusukiB ix migpobku. Ha mymky
PO3POOHUKIB 1€l MOz, eJIeKTPOHHMIA MiIMNUC MOKE BBasKaTHUCh MOBHUM aHAJIO-
TOM BJIACHOPYYHOTO ITi/ITUCY, JINIIIEe JKIIO BiH 3/[aTeH BUKOHYBATU Taki K (DYHKIIIT,
gK 1 BJacHOpPY4HMIA, a came: QYHKIIIO izeHTrdikalil ocobu-mianucanTa, GyHKIIO
30epeskeH s MiTICHOCTI i HE3MIHIOBAHOCTI MiAMMUCAHOTO HElo JOKYMeHTa i hyHKIIi0
HiITBEP/KEHHST BOJIEBUSIBJICHHS 0COOM B3TH Ha cebe 30008’ sI3aHHs, 1110 BUHUKAIOTh
3 BIIMOBIZIHOTO TIPAaBOUNHY. EIMHUM Pi3HOBUIOM €JIEKTPOHHOTO Ti/IITUCY, SKUI MOXKe
BUKOHYBATH yci Bka3zaHi (pyHKIlii, € esekTponanii nudposuit mignuc (nami — EIIT).

EIIII crBOproeTbes i mepeBipseThCs 3 BUKOPUCTAHHIM OCOOJIUBOTO CIIOCOOY
mudpyBaHHs gaHux — Kpunrorpadii. 3acTOCyBaHHSI TAaKOTO M/IMICY Tependadae
3MIIICHEHHST HU3KM TeXHIYHUX mpotteayp. CriouaTKy migmucanT MaiibyTHHOTO eJieK-
TPOHHOI'O JJOKyMeHTa BU3Havae ioro Mexi. Ilicis 11pboro BusHaueHUi HUM IOKYMEHT
3a JI0OIIOMOTOIO CIelliaJbHOI TEeXHOJIOrI, gKa IMEHYETbCS XeUIyBaHHAM, IIepeTBO-
PIOETHCST HA CTUCJY MOJIETh MEPBICHOTO JOKYMEHTa y BUTJA koay (xemry). [lasi
mporpamue 3a0e3MedeH s Mi/IIICAHTa KOHBEPTYE OTPUMAHUIN PE3yJIbTaT XelryBaHHs
BJIACHE B €JIEKTPOHHUM 1pOBUH MiJIIKC 32 OMOMOTOI0 CHEIiaIbHOTO aTOPUTMY,
0 iMEHY€EThCsT npusamuum Kuouem. 1leit K04 BiIHOCUTHCST BUKJIIOYHO 10 00pobJie-
HOTO 3a MOro J0moMoroio aokymenta. Taxum wunom, EIIIT sense coboro pesyrvmam
Kpunmoezpaghiunoi 06pobxu JoKymenma, aKui niOnUCYemvCst 3a 10zo 00noM0ozoi0.

[Ticnst Toro, gk mMdPOBUI MiMKUC CTBOPEHO, JOKYMEHT BiJIIIPABJISETHCS 1HIIIA
CTOPOHI I0roBopy (a1 — «CTOPOHA, IO MOKJIAAAETHC» ). [t Toro, 100 18 CTOpOHa
MOTJIa TIEPEBIPUTH CITPABKHICTD TTi/IMNCY, BOHA BUKOPUCTOBYE TaK 3BAaHUMN «nyOiuHUlL
KI0Y» — TapaMeTp aJiTOPUTMY, SIKUI BiJIPI3HAETHCSA BiJl TPUBATHOTO KJIIOYA, OJHAK
BUKOPHUCTOBYE TaKy K (DYHKIIIIO XeIyBaHHS, K | TPUBATHUN KJII0Y, BUKOPUCTAHUHI
MIpU CTBOPEHHI I poBoro mianucy. [Hmmmmu cioBaMu, MPUBATHUM KJIIOY € CBOEPI/I-
HUM <«3aMKOM», SIKUIl MOKe OYTH BIIKPUTHIT JIUIIIE OHUM <KJII0UeM», — IyOTidHIM
KJIIoueM, 110 oMy Biamnosizae. SKIIo cToOpoHa, MO MOKIa/la€ThCsl, BAKOPUCTOBYE
HEeOOXiHUI TyOuHIi KoY 1 faHi JOKyMeHTa Micjst oro mignucaHHs He Oy
3MiHeHi, repeBipka 1Mu(GPOBOTO MiIMNUCY TPOXOUTDH YCITIIHO.
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OpHak st Toro, o6 nposectu nepesipky EILI, He gocTaTHBO JuIiie BOJIOMITH
myOIiYHIM KJIF0OYEM 1 OTPUMATH TIO3UTUBHUIT pe3ysbrar mnepeBipku. [Ty6siunuii
KJTIOU TPU3HAYEHWH Jiuie /g Bepuikariii miimucy, oJHaK BiH He 3/aTe€H rapaH-
tyBatu Toro, 1o EIIIT 6yB nakmagenuit came mignucanrom. 11106 mepexonarucs y
(akTi migAmUCcaHHS TOKYMEHTY caMme MiAMUCAHTOM, a He KUMOCh 1HIIINM, HEOOXiIHO,
11106 1ie miATBepAnIa IKach CTOPOHHS 0c00a, sIKiil MoskHa A0BipsATH. Takoio 0cob0I0
BUCTYIIAE TaK 3BAaHUN «cepTU(hIKAIIHHIIT IeHTP» ab0 «IleHTp cepTudikallii KIodiB>
(3a BITYM3HIHUM 3aKOHOJABCTBOM). 3aBIaHHIM IIHOTO IEHTPY € BHUAa4Ya CTOPOHI,
IO TTOKJIAIAETHCS Ha T ITIC CBOTO KOHTPareHTa, ceprudikara myOIiaHOTO Kirova —
€JIEKTPOHHOTO JIOKYMEHTA, SIKWI 3aCBi[Uy€ YMHHICTD i HAJEKHICTD MyOJiIHOTO
KJova mignucanty. Haityacrinre takoio oco6oio Buctytae abo JepskaBHa yCTAaHOBA,
abo iHma puanYHa 0coda, sika POl clielialbHy aKpeuTalliio, IO MiATBEPIKYE
il aBTOpUTETHICTD (JleTAJIbHIIIIE PO CTBOPEHHS i MepeBipKy MUGPOBOTO MiAMUCY —
y KepiBautrsi mono npuitasarts Tumosoro 3axkony IOHCITPAJI mpo enextponHi
miamucu 2001 p. [19]).

Taxkum unnom, ronosaumu nepesaramu EIII nepex inmmmu Bugamu eeKTpo-
HHUX TAMUCIB € Te, 10 BiH Ma€ OiIbINy HaAiiiHICTh i 3a6e31euy€e MOKIMBICTh HE
jaie izenTudikaiii ocobu-mianucanTa, ajie i MOKJIMBICTD MEPEBIPKK IiIiCHOCTI
i He3MIHIOBAHOCTI JOKyMeHTa Ticjs Horo mignucanug. Tomy mudpoBa Mojenb
peryJIoBaHHS Ma€ TiepeBary B TOMY, 110 BOHA (hOPMYJTIOE /IJisl YYACHUKIB IIUBITbHUX
Bi/IHOCUH TIEBHUM TEXHOJIOTIYHWUI CTAaH/AAPT, 32 YMOBU JIOTPUMaHHS sIKOTO (i Jiniiie
SIKOTO) CTOPOHU MAlOyTHBOTO JOTOBOPY MOKYTh YHUKHYTH MOSKJIWBHX CIIOPIiB 3
IIPUBOJY TOTO, i OYB JOTOBIp MiAMUCAHUI KOKHOIO 3 HUX 1 4 He OYB HOro 3MicT
srozioM 3minenwit. I[i o6cTaBrHM He THJISraoTh Hi CIIPOCTYBAHHIO, Hi JOKa3yBaHHIO
B cyzloBOMY Tipotieci [6, c. 149]. Yrim, y Takiit Mmozerni € it cBoi Hepomiku. [lo-miepre,
BOHA ITpUpPeYeHa Ha TIeBHY HEJOBIOBIUHICTD, OCKIJIbKM PO3PAaXOBaHA HA BUKOPUCTAHHS
JIVITITE OJIHI€T TEXHOJIOTIi CTBOPEHHS TiAnucy. SIKIo X y MaiiOyTHhOMY Oyiie BUHAi-
JleHa 1HI1a, He MEHIT HaJliliHA TeXHOJIOTIs, JI0Be/leThCs 3MiHIoBaTH 3akoH. [lo-mpyre,
i ipu Bukopucranni EITIT 3anuimaeTbcst MOKIMBICTD 3/I0BKUBaHb 1 TPOOOK JIOKY-
MeHTiB. [le Moxe cTaThCs y BUTIQJIKY PO3TOJIONIEHHS TiITUCAHTOM JIaHUX PO HOTO
HPUBATHUI K04 200 BTPATH HUM KOHTPOJIIO HAJ[ IIUM KJIIOUEM.

[IeBHUM «KOMIIPOMiCOM» MiK /IBOMa BUII[€3a3HAYCHUMU MOJICJISIMU € TaK 3BaHa
<npomoyupposa modeavs. 11iit Mozmemi HamaHo TiepeBary B okpemux mratax CIITA
(manpukman, y Kamidopsii), a TakoX Ha PiBHI MIKHAPOJAHUX JOKYMEHTIB, TAKUX SIK
[npextusa 1999/93/€C «IIpo cucremy eneKTpOHHUX TiATUCIB, 110 3aCTOCOBYETHCS
B Meskax CriBroBapuctBay, Konsentiii OOH 1nipo BUKopucTanHs eTeKTPOHHUX MOBi-
noMJIeHb y MiskHapoauux norosopax 2005 p. [11], a takosxk DCFR [14]. B ocnoBy
i€l Moziesti MOKJIaeHo, 3 OJHOrO GOKY, TIPUHIIAIT TEXHOJIOTIYHOI HEHTPaJIbHOCTI, a
3 IHIIIOTO, CUCTEMY KPUTEPiiB, HA IMi/ICTABl SKUX TOW YW iHIUN PiI3HOBUJ €JI€KTPOH-
HOTO MIiIITMCY MOKE BU3HABATUCS aHAJIOTOM BJIACHOPYUYHOTO. 30KpeMa, 3TifHO 3
4. 3 cT. 9 naspanoi KoHBeHIlii eleKTpoOHHE IMOBIOMJIEHHST BBAa)KAETHCS IMiATINCAHNM,
SIKIIO: @) BUKOPUCTaHUIT OY/Ib-sIKUil crioci6 st inenTrdikanii mianucanTa i BkasaHi
iioro Hamipu o0 indopmailii, SKka MiCTUTbCS B €JIEKTPOHHOMY TOBIJIOMJIEHH];
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0) 1eii croci6 abo € HACTIIbKK HaiiiHUM, HACKLJIBKK 1l BiAIOBIZa€ MeTi, I KO
eJIEKTPOHHE TIOBiIOMJIEHHST OYJI0 THATOTOBJIEHe abo mepeate, 3 ypaxXyBaHHAM yCiX
o6cTaByH, BKJIOYA0UYN Oy/Ab-SIKi TOMOBJIEHOCTI, 200 J03BOJMB BUKOHATH (DYHKILI
inenTudikaiiii, onucani B miyHKTI (a).

Akio x 3BepHYTHUCS 710 3aKOHOAABCTBA YKpalHU, TO MOXKHA JiHTH BUCHOBKY,
1[0 MOJIeJTb, TIOKJIa/IeHy B OCHOBY PEryJilOBaHHS BiJIHOCUH 31 CTBOPEHHS i BUKOPU-
CTaHHS eJIEKTPOHHUX Ii/IIIMCIB, HE MOKHA OJIHO3HAYHO BIJIHECTHU /10 KOJHOI 3 TPbOX
BUIIETIEPEPAXOBAHNX MOjieieit, o cchopMyBaincs B CBiTi. Jlo MOMEHTY TpUITHATTS
3aKOHY TIPO €JIEKTPOHHY KOMEPIII0 3aKOHOABCTBO YKPAiHU BiINIOBIZIANIO O3HAKAM
1udpoBoi Mozei. Ilicas sk foro MpUITHATTSI, BOYEBU/Ib, BiOYBCs BiaXix Bij 1miei
Mozesi. OHak MpaBoOBUI CTATyC PI3HUX BUJIIB €JIEKTPOHHUX ITJINIKCIB BijTenep
BU3HAYAETHCS B 3aKOHOJABCTBI JIOCTATHBO CYIEPEUTIUBO, 110 HE A€ MOXKJIMUBOCTI
3poOUTH OZHO3HAYHUI BUCHOBOK I1[0JI0 OOPAHOI BITYMBHIHUM 3aKOHOJABIIEM MOJE/I
MTPaBOBOTO PETYJIIOBAHHS.

Tax, unaauMm [IK Ykpainu BcTaHOBIIEHO, 1110 TTOPSJL i3 TPAUIIIITHUM BIAaCHOPYY-
HUM TIITMCOM TPV BYMHEHHI TIPABOYNHIB MOKYTh BUKOPUCTOBYBATHUCS U THI BUN
mignuciB. Yactunoio 3 cr. 207 11K Ykpainm BU3HAUEHO, 1110 TAKUMH PI3HOBUIAMU
Moxke OyTi (pakCUMijIbHE BiITBOPEHHS IN/IKCY 3a JI0IIOMOTOI0 3aC00iB MEXaHIuHOIO,
€JIEKTPOHHOTO ab0 iHIIOTO KOIIIOBAHHS, eJeKTPOHHUI Iignuc abo iHIIMI aHaaor
BJIACHOPYYHOTO MiIMUCY. BUKOPUCTAHHS WX BUIB MiAICY AOMYCKAETHCS Y BUTIA -
KaxX, BCTAHOBJIEHMX 3aKOHOM, iHIMUMHU aKTaMU IMBIJTBHOTO 3aKOHOJABCTBAa abo 3a
MMICHMOBOIO 3TOJIOI0 CTOPiH, B SIKili TIOBUHHI MICTUTHUCS 3Pa3KU BiAITIOBITHOTO aHAJIOTA
BJIaCHOpYYHOTO Tijnucy. Takum aunom, 3rigiHo 3 11K gomyckaerbest BUKOpUCTaHHS
OyIb-SIKOTO BUJLY €JIEKTPOHHOTO TI/IINCY, SKIIO TaKe BUKOPUCTAHHS TPSIMO TI€Pe/i-
GaueHe 3aKOHOM UM IHIIIMM HOPMAaTUBHO-TIPAaBOBUM aKTOM.

BomHouac 3aKOHOM PO €JIEKTPOHHY KOMEPITIO OiJIbIII [IeTaTbHO BU3HAYAIOTHCS
PI3HOBU/IN T IIKCIB, 10 MOKYTh OyTH BUKOPHUCTAHI i/l 9ac 0(hOPMIIEHHSI eJIEKTPOH-
HOTO TipaBoumHy. Tak, 3rifiHo 3i c¢T. 12 11poT0 3aKOHY, AKINO BiAMOBIHO /10 aKTa
[UBITHHOTO 3aKOHOAABCTBA ab0 32 OMOBJIEHICTIO CTOPIH €JI€KTPOHHUN TPABOYNH
Ma€ OyTH MiANNCAHUI CTOPOHAMM, MOMEHTOM HOrO MiAIMCAaHHS € BUKOPUCTAHHSI:

— enekrponnoro miamucy abo EITIT Biamosiano 1o 3akony Ykpainu «IIpo enex-
TPOHHMIT 1UGPOBHIT TiANKC>, 32 YMOBU BUKopucTanHs 3aco0y EIIIT ycima cropo-
HaMU eJIEKTPOHHOTO TIPABOYNHY;

— EeJIEKTPOHHOTO MINKUCY OJTHOPA30BUM i/IeHTU(DIKATOPOM;

— aHaJIOTa BJIACHOPYYHOTO Minncy ((hakCcuMiJIbHOTO BiJITBOPEHHS IiINACY 32
JIOIIOMOTOIO 32C00iB MeXaHiYHOTO ab0 1HIIOTro KOIiI0BAHHS, IHIIIOTO aHAJOra BJACHO-
PYYHOTO T/IIKCY) 32 THCHbMOBOIO 3TOJI0I0 CTOPiH, y SAKili MAalOTh MICTUTHUCS 3PAa3Ku
Bi/INIOBI/IHUX aHAJIOTIB BJIACHOPYUYHUX IIi/IITUCIB.

Vike aHAMI3yI0UN TIEPIIAIA PISHOBU/L MiAMNCIB, 3rajanuii B a63. 2 cr. 12 3akony
IIPO eJIEKTPOHHY KOMEPIIiI0, CTA€ OUYEBUIHOI BHYTPINIHS CYIIePeYIuBICTh HOTO 3Mi-
CTY i MOKJIMBICTD Pi3HMX BapiaHTiB HOro TJayMadeHHs. 3 OJHOrO GOKY, BKaszaHMii
absall 11i€i craTTi MOyKe OYTH IIPOYUTAHUI TAKMM YUHOM, 110 1 OY/Ib-IKMil 3BUYATHUI
eJIEKTPOHHUI Tignuc (HaBiTh iM’s 0ocoOu, BKasaHe B eJeKTpOHHIN momiTi), i EITII
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MaIOTh PiBHY I0PUAWYHY CUJIY TIPU ITiIIUCAHHI €JIeKTPOHHUX MTPABOYNHIB. 3 iHIIIOTO
GOKY, MOKJIMBUM € CHCTEMHe TJyMadeHHs 11bOoro absally B HOro B3a€MO3B'S3KY 3
MOJIOKeHHSIMU 3aKOoHy Ykpainu «IIpo enexkTponunii udpoBuii miAmmucs, 10 SKOro
1eit ab3arr i Bigcuiae. 3rigno 3i ct. 3 nporo 3akony Juiie EILII 3a cBoim mpaBoBuM
CTaTyCOM MOJKe TMPUPIBHIOBATUCH 0 BJIACHOPYYHOTO MIAMKCY 0COOHU, i TO 32 YMOBH
JIOTPUMaHHS TIEBHUX BUMOT, YCTAHOBJIEHUX UM 3akoHoM. HatomicTh 3BUUaliHU
eJIEKTPOHHUM MiANNC BKa3aHNUM 3aKOHOM 10 BJIACHOPYYHOTO He MPUPIBHIOETHCS.
[Mlomo 3BMYAHMX €JIEKTPOHHUX IMIi/IIMNUCIB BKA3YETHCS JIUIIE Take: IIi MiAMUCU He
MOXKYTh OyTH BU3HAHI HEAINCHUMMU TIJIBKU Yepe3 Te, 10 MaioTh eJIeKTPOHHY (hopMy
abo He IPYHTYIOThCS Ha TOcHIeHOMY cepTudikati kiaoya. OTKe, IPU APYyroMy
BapiaHTi moTpakTyBaHHs a03. 2 ¢T. 12 3aKOHY PO eJIeKTPOHHY KOMEPIIiI0 aHAJIOTOM
BJIACHOPYYHOTO HiANuCcy Moke BucTynatu Buk/aouHo EIIIL, a He Oyab-gKuil ejex-
TPOHHUI TiINUC.

EsekTpoHHUI mifmic ogHOPa3oBUM igeHTHdIKaTOpOM, 3raganuii y absaii 3
cT. 12 3akoHy 1po eJeKTPOHHY KOMEPIIIO, € HOBEJIOIO BITIM3HSIHOTO 3aKOHO/IaBCTBA.
Ioro BusHauenns MicTuthest B mynKTax 6 i 12 u. 1 c1. 3 mporo 3akomny. 3a cBo€ro
CYTHICTIO TaKWii MANKUC SBJISIE cOO0IO MH-KO/ — andaBiTHO-IU(MPOBY HOCJIiIOBHICTb,
AKy OTpUMYy€E 0coba, 1[0 aBTOpusyBaiacd B iH(GOPMaLiiiHO-TeleKOMYyHIKaiiiHii
cucremi cyb’ekra esekTpoHHOI KoMepirii. Lleit Ko BiIpaB/Isi€ThCsI aBTOPU30BaHIi
0co0bi 3a JOIIOMOTOIO TOro 3ac00y 3B'I3KY, SIKMIi Helo OYB BKasaHMIi I/ yac peecTparii
(uepe3 SMS-moBimoMIeHHS, TUCT HA €JIEKTPOHHY TOMTY Toto). Hamami 1eit min-
KOJI BBOJUTBCSI 0CODOI0 Ha caiiTi, Ha SIKOMY PO3Mill[eHa MPOTIO3UILisT BiAMOBIIHOTO
ToBapy (pobor, mocayru abomio). MaKTUYHO BBEAEHHS I[bOTO KOLY IIPUPIBHIOETHCS
JIO TiIMUCAHHS TOTOBOPY 3 GOKY aBTOPU30BAHOI OCOOM.

HesBaxkaioun Ha J0OBOJII TIPOCTY 1 3PO3YMLIY /IS BCiX 3 MPAKTUKU MPOLENYPY
VKJIQJIeHHST eJIeKTPOHHUX IOTOBOPIB 3 BUKOPUCTAHHAM TAKOTO BUIY M/ITUCY, 3aKO-
HO/IaBYE PETYJIOBAHHS Ili€l POTeAyPU € OCTaTHbO cyrnepeunuBuM. [lo-mepime,
OYEBU/IHUM HEIOJIIKOM 3aKOHOJIAaBCTBA € 3aIlJIyTAHICTh i HEOJHO3HAUHICTh BU3HA-
YeHHS BJIACHe eJIEKTPOHHOTO ITi/IMNACY O/THOPa3oBUM igeHTrndikaTopom. Heaposymiro,
YOMY TaKWU IMiJINMIC BU3HAYAETHCS came K <«ayidaBiTHO-TIM(POBa» MOCIIOBHICTD,
SIKIIO Ha MPAKTHUIL IH-KO/[ YaCTO SIBJISIE COOOIO JIMIIE MOCIJOBHICTD 1P, 3 1bOrO
3aKOHOMIPHO BHUILIMBAE MUTAHHSI: Yi Oye BBaKAaTUCHh IAMNUCAHUM IOTOBIp, SIKIIO
B SIKOCTI izleHTrdikaTopa BUKOPUCTOBYBAJIACH Jiviie nudposa abo Jmiie aapaBiTHa
nocainoBHicTs? [lo-gpyre, 3 anamizy 3aKOHOMABUYMX BU3HAYEHD I1[bOTO MIiAIUCY HE
3pO3yMiJIo, gKa 3i CTOPiH (hOPMYE OAHOPA30BUI ileHTH(IKATOP i HAPABJSIE HOTO
Ha aJipecy 1HNIOI CTOPOHH, i, BIAIMOBIIHO, SIKa CTOPOHA TTOBMHHA BBECTH 11€W KOJ /IS
migmcans qoroBopy. Tak, 3aKOH BKa3ye Ha Te, 10 TeHEPYE KOJI 1 BIAIPABIISIE 1OTO
KOHTPAreHTy og)epernm, a BUKOPUCTOBYE KOJI, BifMOBiAHO, akientanT. OmHAK, SK
BiZIoMO, Ha NpaKTHUIl OyBa€ JOCTaTHHO CKJIA[HO BUSHAYUTH, YU € MTPOIIO3HUILisi, PO3Mi-
IIeHa Ha caiiTi cyh’eKTa eleKTPOHHOI KoMepILii, ohepToro, Ui 1e — JINIIE 3alPOIIeHHST
pobutu odepry. OcobauBO 1€ MUTAHHS YCKIATHIOETHCS THM, 110 B 3aKOHOIABCTBI
Ha ChOTOJHI JIOCTATHHO HEOAHO3HAYHO BPEryJbOBAHO NMHUTAHHS MIOAO MyOJiYHOI
oepru. OueBuHO, 10 Kpaiie 6yi10 6 BU3HAYKWTH, 1[0 TEHEPYE Mi/IIMIC BOJOIIIEIh
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iH(opMaIliifHO-TeJIEKOMYHIKAIIHHOT CUCTEMH, & BUKOPUCTOBYE JIJIST TiITUCAHHS Ta
oco0a, sika aBTOPU3YETHCS Y BIAMOBIAHIN iHDOPMaIiitHiil cucTemi.

Bucnosxu. Otixe, BUNHEHHS TPABOYNHIB 3 BUKOPUCTAHHSIM €JeKTPOHHOI (hOpMH
npejcTaBiaeHHs iHdopMalii HabyBa€ Bce GiBIIOr0 PO3MOBCIOAKEHHST OCTaHHIM
gacoM. [IIBuKi TeM pO3BUTKY HOBITHIX TEXHOJIOTIi, MOCTiiTHA 3MiHA (DOPM i CTIO-
co0iB BUMHEHHSI TAaKUX IPABOYMHIB BUMAraloTh BiJ[ IOPUCTIB HOBOTO JOKOPIHHOTO
MIePEOCMUCTICHHS TPAAUIIIMHUX TPABOBUX IHCTUTYTIB 1 MOJIOKEHb HAIliOHATbHOTO
3aKOHOMaBCTBA. TOMY MUTaHHS, MOB’sI3aHi 3 OCOOIMBOCTAMU YKJIaAeHHS i 0popM-
JIEHHST TIPABOYMHIB 32 JIOMIOMOTOIO €JIEKTPOHHUX 3ac00iB 3B’SI3Ky, BCE YaCTillle TPH-
BePTAIOTh 10 cebe yBary BUEHUX PI3HUX KpaiH.

B Ykpaini npoTsAroM ocTaHHiX JA€KiJIbKOX POKIB BiZOYJ/IMCs CYTTEBI 3MiHN Yy cepi
PEryJIFOBaHHsI €JIEKTPOHHOI KOMEPIIii i eJIEKTPOHHOTO JOKyMeHTo00iry. I1i 3minu Oy
CIIPSIMOBAHI Ha CIIPOIIEHHS MPOIEeNYP YKIQJEHHS eJeKTPOHHUX JIOTOBOPIB 1 3HATTSI
aZIMiHiCTpaTUBHUX Gap’epiB. Y IJIOMY CJIiji TIO3UTUBHO OIIHUTU BKasaHi 3MiHU i
MeTY, gKa CTaBWJIach MPU 1X 3aTPOBA/KeHHI. BoHoOYac He MOKHA TIEPEOTTiHIOBATH
3HAUEHHS HOBEJI 3aKOHOJaBCTBA. SIK BiZIOMO, 3MiHU /10 3aKOHOJABCTBA MOKJIMKaHI,
B IIEepIy 4Yepry, BAOCKOHATIOBATH CTaH IIPABOBOTO PETYJIOBAHHS B Tili 4M IHIIN
cepi it 3amobiraTi BUHUKHEHHIO CUTYaIliil IpaBoBOI HEBU3HAYEHOCTI B MPAKTHILL
IIPaBO3aCTOCYBAHHS.

Ha xanp, octanHi 3MiHM 710 3aKOHOZABCTBA y cepi eJeKTPOHHOI KOMePpIIii
Il eJIEKTPOHHOTO JOKYMEHTOOOIry BKasaHUM CTaHIapTaM He BiAmoBimaioTh. Bonn
BHOCSITD /IO 3aKOHO/IABCTBA KOJIi3il, a 1X MOJIOKEHHS JIOIYCKA0Th Pi3HiI BapiaHTu
noTtpakTyBanHsl. [lo-niepiiie, IBHUM HEIOJiIKOM HOBITHBOTO 3aKOHO/IABCTBA € BTIJICHHS
Yy HbOMY Pi3HUX T/IXO/IiB /10 BU3HAUEHHS MICIISl €JIeKTPOHHOI (hOPMU TTPe/ICTaBIEHHS
ingopmariii cepes (hopM BUMHEHHS TPABOYNHIB: 3TITHO 3 OAHUMU HOPMATUBHUMM
aKTaMu Taka (popMa BU3HAYAETLCA AK PI3HOBMJI MMMCbMOBOI (POpMU IIPABOYUHY, a
3Ti/IHO 3 IHIIUMU — JK caMOCTiHUN BUJ hopmu paBounny. [lo-apyre, HerockoHa-
JIICTh 3aKOHOJIABCTBA MPOSABJSAETLCA U y CyNepeduBOCTI MiJXO/iB 0 BU3HAYEHHS
MTPABOBOTO CTATYCy Pi3HUX BU/IIB €JIEKTPOHHUX TiANMCiB. KpiM 1IbOTO, 3 TOUKU 30PY
IOPUIMYHOI TeXHIKHU, SIKICTb BU3HAYEHHSI PI3HUX BU/IIB €JEeKTPOHHUX IiAIUCIB Y
YMHHOMY 3aKOHO/IaBCTBI € He3a/10B1/IbHOI0. Bee 11e Moke HeraTuBHO BIIMHYTH Ha
MPaKTUKY MpaBo3acTocyBanHs. [o-Tpere, 10BOANTHCS KOHCTATYBATH T€, 1110 OCTaHHI
3MiHU /10 TIUBIJIBHOTO 3aKOHOIABCTBA HE MAIOTh CHCTEMHOTO XapakTepy, a €, Tak Ou
MOBUTH, «ITYHKTUPHUMU»>. ToMy B 11iJloMy BUMOTH /10 (pOPMU TTPABOUMHIB B YKpaiHi
3aJIUIIAIOTHCS TAKUMHU, 110 JIe/iajli MEHIIe Bi/IMOBIIal0Th HAWCYYaCHIIIUM TEHAEHITiAM
i peasistm y cepi yKJIageHHsT OTOBOPIB. YCi OKpecyeHi HeTOMIKN MOKYTh OyTH
110/I0JIaHI IJISIXOM BHECEHHSI HOBUX 3MiH JI0 UNHHOTO 3aKOHO/IABCTBA.

Cunucok siteparypu:
1. Uyukoschka A. B. IIpaBoBe perysioBanis ejseKTpoHHOI Komepilii B Ykpaini / A. B. Uyukos-
cbka. — Kuis : Llentp yub. a-pu, 2007. — 224 c.
2. Kenixoscpkuii B. M. IlpaBoBi 3acagn enextponHoi KoMepIiii B YkpaiHi : aBToped. amc. ...
kan. opuj. Hayk : 12.00.07 AaminictpatuBhe 1paBo i npoiiec; inancoBe 1paBo; inopmariiiine mpaBo
/ B. M. JKenixoscpkmii. — Kuis, 2007. — 20 c.
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Bargaining with the use of electronic form

The article analyzes the electronic form and how it relates to the concept of the forms of transactions.
The author notices that Ukrainian legislation determines the place of the electronic form in the system of
Jorms of transactions in dif ferent ways: according to some legal acts the electronic form is understood as
a separate form of transaction, and according to others — as a kind of the writing form. The author proves
that preference should be given to the second approach. However, not every transaction made with the use
of electronic means of communication, may be deemed to be concluded in written form, but only that one,
which is signed by all its parties. In this regard, the author analyzes the concept of <electronic signature»
and peculiarities of legal regulation of its creation and using in different countries around the world.
According to the results of the comparative analysis the author mentions the shortcomings of Ukrainian
legislation in the sphere of e-signs regulation, and shows some possible ways of its improvement.
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OOPMU 3AXUCTY UMNBIABHUX TIPAB CTOPIH
AOIOBOPY BAHKIBCbKOI'O BKAAAY (AEIMO3UTY)

AHAMISYI0MbCs PopMU 3aXUCTY YUBLILHUX NPAs cmopin 002080py 6anKiecvkozo exkiady (Oenosumy)
BPAXOBYIOUU CIMAMUCTIUUHT OaHT OO0 GAHKIBCLKUX YCMAHO08, SKi OONYCKAIOMb NOPYULEHHS BKASAHUX
npas, ma 1eobXionicms GiOHOGIEHHA OCMANHIX KOMNEMEHMHUMU OP2AHAMU. 3AKPINACHHA Y YUBLIBHOMY
3aKOHO0ABCMBI HUSKU MONCIUBOCMEN 3aXUCMY 3A3HAUECHUX NPAS NOPsi0 3 ICHYIOUOI0 eKOHOMIYHOI0 KpU-
3010, 30Kpema y OAnKIBCHKIlL chepi, Marmv NPAKMUURY SHAUYUECIMD, BUX00AUU 3 eheKmusHoCmi miei uu
inwoi gopmu. Jlocioncyomnvcs 0coOIUBOCII 3AXUCTY NOPYUEHUX UUBLILHUX NPAS 6KA3AH020 002060pY
Y cy006itl, AOMIHICMPAMUGHITL MA THLUX POPMAX, A MAKONC 0COOTUBOCTI PYHKUIOHYBAHHA PISHUX HOPM
saxucmy. Hazonowyrouu na nesuiiic mpusanocmi cy0o80zo 3axucmy, asmopom po3zisioaiomvcs aivmep-
HAMUBHI MONCIUBOCTIE 3AXUCTNY MA BIOHOBIEHHS NOPYULEHUX NPA8 CMOPIH 002080y OAHKIBCHKOZ0 8KIAOY
(Oenosumy). Y 36’a3Ky 3 6i0CYymmuicmio y HauioHaIbHOMY 3aKOH00ABCMEI 0iC6UX MEXANIBMIG 0N 3aXUCTY
npas cmopin 6Ka3anozo 002080pY NPONOHYIOMLC OKPEMI WIAXU 600CKOHANEHHS. 3AXUCTY NOPYUEHUX
npas cmopin 002060py 6anKi6cHKk020 6KkAAdY (Oenosumy).

Kmo4oBi cioBa: nuBibHI TpaBa; MOTOBIP GaHKIBCHKOTO BKJIALY (A€MO3UTY); GOPMHU 3aXHUCTY
IUBIJIBHUX MPaB, IX e(heKTUBHICTD; IUBIJIbHE 3aKOHO/IABCTBO.

Mouceenko IO. H., actiupant xadenpsl rpaskaanckoro mpasa Ne 2, Harmonanbublil fopuamaec-
KUl yHUBepcuTeT nMenu SpocaaBa Myzaporo, Ykpanna, T. XapbKoB.
e-mail: moiseenko.yuriy.1950@mail.ru

@opMbI 3AIMUTHI IPA’KJAHCKUX NIPAB CTOPOH /IOTOBOPA OaHKOBCKOTO BKJaja (zenosura)

Cmamvsi nocesiwena anaiusy (hopm 3auumol paXCOAHCKUX NPag CMopoH 002080pa OAHKOBC-
K020 exaada (Oeno3uma), Yyuumoléas cCMamucmudeckue OaHHble OMHOCUMEILHO OAHKOBCKUX Yupexc-
Oenuil, OONYCKAIOWUX HAPYUeHUue YKA3AHHbIX NPas, U HeoOX00UMOCMb 8OCCMANHOGIEH U NOCICOHUX
KOMNEMEHMHOIMU OP2AHAMU. 3aKpenienue 6 zpaic0aHckoM 3aKoHooamenvcmee pPsioa 803MOHCHOCMEN
3auUMbL BUIUEYKAZAHHLIX NPA8 HAPSOY C CYWECMBYIOUUM SKOHOMUYECKUM KPUSUCOM, npexcie 8cezo
8 OAHKOBCKOU Chepe, UMEIOm NPAKMUUECKYI0 3HAYUMOCMYb UCX00s U3 A dexmusHocmu moi Uiy uHoul
popmot. Hccnedyromes 0cobeHHOCU 3aUUMbl HAPYUEHHBIX ZPANOAHCKUX NPA8 YKA3AHHOZ0 002080DA
8 CYyOeOHOU, AOMUHUCTPAMUBHOL U UHBIX (POPMAX, 0COOEHHOCMU (PYHKUUOHUPOBAHUS MO ULU UHOU
Gopmor 3augumot. Yuumoigas onpedeieHtyio npooosrcumenssHocms cyoeOHol 3auumol, asmopom awa-
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JUUPYIOMCS ALLMEPHAMUBHDLE BO3MONCHOCTU 3AUUMBL U 0CCMAHOBIEHUS HAPYULEHHIX NPAG CMOPOH
doz060pa 6ankosckozo exaada (denosuma). B cessu ¢ omcymemeuem 6 HAUUOHATLHOM 3AKOHOOAMENb-
cmee OeticmBeHHbIX MeXAHUIMO8 O 3AUUMbL NPA8 CMOPOH YKA3AHH020 002080Pd, NPeOiazaiomcs.
onpedenenivie nymu 01si YCOBEPULEHCMEOBANUS 3AUUMBL HAPYULEHHDIX NPAs cmopor dozosopa Oai-
K06CK020 6K1ada (denosuma).

KiroueBble cioBa: rpakiaHcKue IMpaBa; JOTOBOP GAHKOBCKOTO BkJaga (jenosuta); (hopMbl
3AlATHI TPAKIAHCHKUX TPaB, UX 3((HEKTHBHOCTD; MPAXKAAHCKOE 3aKOHOIATETBCTBO.

Bcmyn. ®OinancoBo-eKOHOMIYHA KPU3a, M0 OXOINJIA CBIT OCTAaHHIMU POKaMM,
He OMMHYJIa i cepy IPaBOBIAHOCHH, IO CKJIAJNCh Y OGaHKiBChKiil cdepi. Hacoria-
KOM I[bOTO € YMMAJIO MPUKJIa/iB HEBUKOHAHHS OAHKIBCBKUMM YCTAHOBAMHU yYMOB
JIOrOBOPY GaHKIBCHKOTO BKJIALy (AEIO3UTY) Ta HepeKIaJaHHs Iboro 000B’SI3KY Ha
nepkaBy Ykpaina B oco6i DoHjy rapaHTyBaHHsI BKJIaiiB GisndHux oci6. 3a JaHuMu
OCTaHHBOTO, B Till UM iHIMIN Mipi IIPOIeAypH BUBEAEHHS OaHKIB 3 (DiHAHCOBOrO PUHKY
3aCTOCOBYIOTHCS 10 Oi/IbIn Hixk crta GaHkiBehbkux ycranos [1]. Tormosa Hamionasn-
Horo Gauky Ykpainu B. ToHTapeBa moBioMuIa, 10 MOTEHITiiTHI 3araibHi BTPATH Bi/l
HEIJIATOCTIPOMOKHUX GaHKiB ckiaanaioTh 111 mupa rpH. 3 HuUX 59 MJpa rpH — He
rapanTtoBati MOHIOM rapaHTyBaHHST BKJIa/iB Ta 53 MJIPJ ITPH — cyO’€KTIB rocmno/a-
proBanns [2]. Craructuka Bkazanoro Mony CBiUUTD MPO Te, MO JIUIIE BIPOIOBIK
nepiioro miBpiuust 2016 p. BKIAIHUKAM HEIIATOCIIPOMOKHIX OAaHKIB OyJIO BHILIA-
yeno 352 mun 528,1 Tuc. rpu [3].

3asHaueHi 0OCTaBUHM aKTyasli3yloTh BUBYECHHST OaraThOX MUTaHb, OB’ SI3aHUX 3
YIOCKOHAJICHHSIM MeXaHi3My 3aXHCTY IIPaB CTOPIH JAOTOBOPY OAHKIBCHKOTO BKJIALY
(71e1o3uTy) BUXO/STYM 3 MACOBOTO HEBUKOHAHHS YMOB BKa3aHOI yTO/H, 10 TTPU3BO-
JIUTD JI0 YUCTeHHUX (PiHAHCOBUX BTPAT, SIKi MOKJIA/AI0THCA HA JiepKaBy dyepe3 BUKO-
HAHHST Helo 0OO0B’SI3KIB IIO/I0 Bi/IIIKOYBaHHS IPOIIOBUX CYM BKJIQJHUKAM 3aMiCTh
THX OAHKIBCHKHMX YCTAHOB, sIKi He BUKOHYIOTh TaKi 3000B’s13aHHSI.

Mema cmammi — anasniz ¢GopM 3aXUCTy TPaB CTOPIH YKAa3aHOTO JOTOBOPY i1
MOTITYK MOXKJIMBUX IIJISXIB BAOCKOHATEHHS e(heKTUBHOCTI TAaKOTO 3aXUCTY.

Ananiz aimepamypuux oxcepe, OB’ sI3aHNX i3 aHATI30M ITPABOBIHOCHH [OTO-
BOpY GaHKIBCHKOTO BKJIA/y (JEMO3UTY), O3BOJISIE KOHCTATYBAaTH HASIBHICTH HAYKOBUX
nparb CTOCOBHO BUBYEHHHS MaTePialbHO-IIPABOBOTO GOKY camMe BKa3aHOTO J0TOBOPY
[4—6], omHak mae TmizcTaBU TOBOPUTH TIPO Opak poOiT, IPUCBIYCHUX YIOCKOHATEHHIO
MeXaHi3MiB 3aXKCTy MOPYIIEHUX [UBLIBHKUX TIPaB CTOPIH JOrOBOPY OaHKIBCHKOTO
BKJIaAy (JIETO3UTY) Ta MUTAHHAM peasi3allil BCTAHOBJEHUX ITUBITLHUM 3aKOHOIAB-
CTBOM (POpPM 3aXMCTy IUX TTPAB.

Ocnosna wacmuna. Crarri 15-19 11K Ykpaiuu mepenb6avaiors K00 OPraHiB Ta
HOCAI0BHX OCI0, 10 KOMITETEHIIIT SIKUX HAJICKUTh (DYHKITisE 3aXKCTY [IMBIIHIX TIPAB Ta
BUPINIEHHS CITIPHUX TTPABOBiIHOCHH. BiAMIOBIIHO /10 BKa3aHUX HOPM 3aXUCT ITUBIIBHUAX
TIpaB 3/IIHCHIOETHCS OpraHaMu cyIoBoi Biajau (cyzoBa ¢Gopma 3axucty), [Ipesnmentom
Vkpainu, opraHaMu JepKaBHOI BJIagu, opraHaMu Bjaagu ABTOHOMHOI Pecry6iku
Kpum abo opranamu miciieBoro caMoBpsiiyBantst (aaMiHicTpaTiBHA (hOpMa 3aXUCTY )
Ta HoTapiycoMm (HoTapiaysbHi hopma 3axucty). OHAK Y IUX HOPMaxX Tepesiik KOM-
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TeTEHTHUX OPraHiB, 10 3INCHIOIOTH 3aXUCT NMUBLIBHUX TPaB IUBIILHO-TTPABOBOTO
JIOTOBOPY, 10 PO3TJISIAETHCS, HE € BUIEPITHUM.

JistIbHICTh OPraHiB Ta MOCAZ0BUX OCIO MO0 3aXUCTy CyO €KTUBHUX MPaB, y
TOMY 4Yncyi i cy0’€KTiB m0roBopy GaHKIBCHKOTO BKJIAAY (JEMO3UTY), B IOPUAMY-
Hill JliTepaTypi OTpuMasia Ha3By CUCTEMHU OPraHiB IUBIIbHOI opucauKIii. OpHaK,
sk caymHo 3ayBakye K. B. Iycapos, nepeabavaioun BuilleBKasaHi (GOPMHU 3aXUCTy
UMBIJIbHUX TIPaB Ta iHTepeciB opraHamMu HMBIJIbHOI IOPUCAUKILT (TUMU OpraHaMi i
MOCAJIOBUMU 0COOaMHU, SIKI PO3IJISAAIOTH CIIOPU TIPO TPABO IUBLIbHE B IIUPOKOMY
PO3yMiHHI), 3aKOHO/IaBellb HE BU3HAUMB MeXKi PO3MEKYBAHHS KOMIIETEHIII OpraHiB
IMBIJIHOI IOPUC/IUKILI, @ TAKOXK He PO3KPUB MOHATTS, OCHOBHI O3HAKU CUCTEMU Opra-
HIiB IIMBIJILHOI IOPUCAMKILI Ta PUCH, 3aBASAKH SIKUM MOKHA O OYyJI0 PO3MEKOBYBATH
cepy AiSIBHOCTI UBIBHOT IOPUCANKITI BiJl THIIMX IOPUCAUKITIN (HATTPUKIA], a/IMi-
HictparuBHoi) |7, c. 85-88].

Ananoriuynoi Toukn 30py norpumyetbesd i O. O. binencpkuii. Bin 3a3navae, 1o
CITiBBiZTHONIIEHHST KOMIIETEHI[ill OpraHiB IMUBIIbHOI IOPUCAMKIII He BU3HAUYEHO Ha
3aKoHOZIaBYoMY piBHI. He /1ae octaTounoi BifmoBii Ha 11e utanss i KoHcTuTyii-
unii Cyn Ykpaiau. B oHOMY 3 ¢BOIX pillieHb BiH BUXOIUTH 3 TOTO, MO TOJTOKEHHS
yacTuHU Apyroi ctatTi 124 KoHctuTynii YKpainu cJii po3riasnaTti y CUCTEMHOMY
B3aEMO3B’3KY 3 IHIIUMU 110J10KeHHsaMr OCHOBHOIO 3akoHy YKpainu, siki mepesba-
Yal0Th 3aXUCT CYJOM TPaB i CBOOOJ JIIOJANHK Ta TPOMaJSTHUHA, a TAKOK MPaB FOPH-
JIMYHOI 0cOOM; BU3HAYAIOTH IOPU/IMYHI TapaHTil X peasisallil, Ha/lal0ul MOXKJIMBICTh
KOJKHi#T 0c00i 3axMIaTy mpaBa Ta cBOOGOM OY/Ib-sIKUME He 3a00POHEHIMHU 3aKOHOM
criocobamu (4. 5 cr. 55 Koncrurynii Yipainn). To6To KoskHa 0cob6a Mae 1IpaBo BiJIbHO
obuparu He 3a00pOHEHMIT 3aKOHOM CIT0Ci6 3axucTy 1pas i cBoOox. [lepkaBa MOKe
CTUMYJTIOBATU BUPINIEHHS MTPABOBUX CIIOPIB y MeXKax MOCYZOBUX MPOIEIYP, OMHAK
iX BUKOPUCTAHHS € TIPABOM, a He 000B’I3KOM 0c0o0H, sika TOTPedy€e TaKOTO 3aXUCTY.
BeranosienHst 3akoHOM 2060 IOTOBOPOM JIOCY/IOBOTO BPETYJTIOBAHHST CIIOPIiB 32 BOJIE-
BUSIBJIEHHSIM Cy0’€KTIB TPABOBITHOCHH He € OOMEKEeHHSM I0PUCAUKILT CY/iB Ta IpaBa
Ha cyzoBuii 3axuct [8, c. 21-25].

3 OIJIsily Ha METy CTaTTi BBAXKAEMO 32 JIOIIJbHE OCTIANTH (GOPMU 3aXUCTY Ta
0co0MBOCTI iX peasizaliil B IpoleAypax 3aXUCTy UBLILHUX IIPAB CTOPIH JOTOBOPY
6aHKiBCbKOTO BKJany (memo3uty). IIpakTuuHa 3HAYYIICTh TAKOTO JOCJIi[KEHHS
[OJISITA€ y TMOIIYKY IIJIAXIB YZIOCKOHAJIEHHS TAaKOr0 3aXMUCTY IS Ti/[BUILIEHHS 10r0
edexTuBHOCTI. AZKe BIIOCKOHAJIEHHS (DOPM 3aXUCTY IIUBIJIBHUX IIPaB CTOPIH JI0TO-
BOpY GAaHKIBCHKOTO BKJIALy (IEMO3UTY) Y CKPYTHMIA /st BITYM3HSAHOI eKOHOMIKHM Yac
MAa€ MPU3BECTU He JINIIE /10 TOHOBJIEHHS TIOPYIIEHNX, HEBU3HAHUX a00 OCIIOPIOBAHNX
IUBITBHUX TIpaB cy0 €KTiB BUIeBKa3aHUX MpaBoBigHocuH. CIliji BpaXoByBaTH, 10
BUBe/IeHHsT OaHKIB 3 (hiHAHCOBOTO PUHKY CIIPUYMHSIE BKPail HETaTHBHE COIliaJibHE
TJ10, OCKiJIBKY CHCTEMa TapaHTyBaHHs He MOXe B3ATH Ha cebe Bei pusnkm. Vigernes
He Jiuiie mpo o0csr (hisuyHuX, ajne i PUANYHUX 0ci0 y GaHKax, sSKi BUBOIATHCS
3 pulky. Ile rpoiii peasbHOro cCeKTOPY €KOHOMiKM. TOMY MOKHA FOBOPUTH IIPO
HEMOPIBHSHHICTH CUTYyaIlil, KoM dYepe3 Kpu3y y OaHKiBCBKOMY CEKTOpi Jeps:KaBa
Mae 20 M/ 10/1apiB MOTEHIIIHHUX BTPAT i OJJHOYACHO OYiKY€ YePTroBUI TPAHII Bif|
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Mixnapoaaoro BamioTHOro hoHAY y po3Mmipi 1,7 mupza rpH. OfHUM 3 TEPIINX MTPO-
SIBiB (PiHAHCOBO-€KOHOMIUHOI KPU3HW CTAJI0 TPUCKOPEHHS BiAITOKY BKJIamiB. Tak, 3a
[ miBpivust 2014 p. oOcsT KOMTIB y GaHKaX CKOPOTUBCS Maiike Ha 12 mMup rpH abo
Ha 2 %, y T.4. pisnunmx ocib — Ha 13 muips tpH (3 %), HaBITH BPaXOBYIOYM Ti KOIITH,
sIKi GAaHKM OTPUMYBAJIM Y BKa3aHUil 1epiojl. Yehoro sk GaHKiBchKa cucrema 3a 2014 p.
Brparuna 126 muapa rpH nenosutis [9].

[Tepekonani, 1Mo pu XapakTepUCTUI (POPM 3aXUCTY IUBIJIBHUX TIPaB CTOPIH
JOTOBOPY OGAaHKIBCHKOTO BKJIaMy ([IEMO3UTY) HE CJIA TOTPUMYBATUCH KJIACHYHUX
HiZIXO/iB /10 CTPYKTYpH (hopM 3axucTy HUBIIBHUX mpaB B misomy [10, c. 11-20].
Axe ocobmBicTIO (HOPM 3aXUCTY MUBIIBHUAX MTPAB CTOPIH 3a3HAYEHOI YTOAN € MOJK-
JIMBICTH 3aXMCTY Ta TIOHOBJIEHHSI TAKUX TIPaB HE TiJIbKHU Cy0'€KTaM¥, BASHAYEHUMHU Y
[MuBisbHOMY KOJIeKCI YKpainu (30kpema, cT. cT. 1-19). /locmiizkenHs HOpMAaTUBHUX
aKTiB, 1[0 PErYJIIOIOTh isSJIbHICTH OPraHiB Ta 0ciO, KOTPi 3/iIICHIOIOTD AisIbHICTD 3
3aXUCTY Ta MOHOBJIEHHIO 3 TAKUX IPaB, BiIOYBAETHCS B HACTYMHUX (hOPMaX: CyIOBii
(3IIICHIOETBCS OpPTaHaMu CYZI0BOI BJIQJIN), aJIMiHICTPATUBHIN (peasi3y€eThcst opra-
HAMU YU TTOCAIOBUMHU 0COOAMU JIeP;KaBHOT BIaiu a0 JIEPsKaBHOTO YIIPABJIiHHST; TPO-
MaJIChKiil (3AIHICHIOETBCS TPOMAJICHKIMI OpPraHizallisiMu ab0 TPETEHChKUME Cy/IaMu );
HoTapianbhiil. Ocob6MBOI0 (HOPMOIO 3AXKCTY € CAMO3aXUCT IIUBIIBHUX MPaB CTOPIH
JIOrOBOPY GaHKIBCHKOTO BKJAAy (AEIO3UTY), OCKLIBKKM Peali3ye€ThCs 1032 MeKaMu
IOPUCAUKIIIAHOL JiS/IBHOCTI YIIOBHOBAKEHNUX 0Ci0 BIAIOBIAHO 10 iX IIOBHOBAKEHb.

OcobsuBicTb cym0BOi (hOPMU 3aXWMCTY IMUBIIBHUX TPAaB CTOPIH 3a3HAYEHOI
YTO/IU TIOJISITAE B TIOTIUPEHH] IOPUCAUKINT CY/IiB HA BCi MMPABOBIIHOCUHU, 110 BUHU-
KaloTh y Jiep:KaBi. Buxosium 3 BUAIB CyI0BOI IOPUCIMKILIL, 3aI€5KHO Bijl Cy0’ €KTHOTO
CKJIQJLy Ta XapaKTepy CIIPHUX MPaBOBIIHOCUH, CIIOPH, 1110 BUTIKAIOTHh 3 JIOTOBOPIB
6aHKiBCHKOTO BKJIALY (IEIO3UTY) PO3TJIAAAIOTHCS LUBIIBHUMU, TOCIOAAPCHKIMM
9 QIMIHICTPATUBHUME CyZaMu. 3ayBasKUMO, 1[0 MPOOJIEMHU CYIOBOI IOPUCIUKIII
3aBIKM OyJIM TIPeIMETOM yBaru HAayKOBIB [auB., Hamp., 11]. 3 orisuay Ha 3acaam
CyZIOBOI IOPUCIUKINT Ta CHEIiali3alliio Opra’iB Cy/0BOI BJAJH, aBTOP HE MOJIJSE
nymky K. B. Tycaposa, 1110 B HeajekoMy MaiilbyTHbOMY 3aXHUINATH ITPABO BJIACHOCTI
B CY/IOBOMY TIOPSI/IKY MAIOTh ITUBIJbHI CY/IH, OCKIJIBKM IHCTUTYT TpaBa BJIACHOCTI —
iHCTUTYT caMe TuBLIBHOTO TIpaBa [12]. CBoio mo3uilito MU apryMeHTYEMO TUM, 1110
[IPABOBIHOCUHAM 1[I0 3aXMCTy IMBLIBHUX IIPaB CTOPIH JIOTOBOPY GAHKIBCHKOIO
BRJIQJLy (JIETIO3UTY) NMPUTAMaHHI 9K IIMBLIbHI, TaK 1 a/IMiHICTPATUBHI, TOCIIOAAPCHKI
3acajau. ToMy 3aJIe’KHO Bijl Cy0'€KTHOTO CKJIajly THX YH iHIMUX CITIPHUX TPABOBIHO-
CHIH, SIKi € 3MiCTOM IMBIJIBHOTO TPaBa, PO3IJIsA KOHKPETHOTO CIIOPY MOJKe BifOyBa-
THUCH SIK B NOPSIJIKY 1IMBIJIbHOTO, TaK i TOCHOJAPCHLKOTO CY/IOYMHCTBA. BUHATKOM €
IOPUCUKILIA aJIMiHICTPATUBHUX CY/IiB, KOTPA PO3IIOBCIO/IKYETHCS HA BUIIQJIKU, KOJIU
OJIHIEIO 13 CTOPIH CHOPY € CyO’€KT BJIAJHUX IIOBHOBAKEHb, a CaMi CIIIPHI IPABOBIIHO-
CUHM MaloTh 1yO IiuHO-TIpaBoBe MiArpyHTTS. HesBaxkaroun Ha HaueOTO MPUBATHICTD
PaBOBiHOCUH y cdepi T0roBopy GaHKIBCHKOTO BKJaLy (JEM03uTy), O30BU Ha JIii
yi GesxisibHicTh DOHAY rapaHTyBaHHS BKJIAIB YU HOTO MOCALOBUX OCIO PO3TJIs-
JIAIOThCS CyJaMK aJMiHICTPaTUBHOI IOPUCAUKIIT BUXOAAYM 3 0COOJIMBOCTEN MPaBo-
cy6’extrocTi DOHY K I0PUAMYHOI 0cOOHU IyOJIIYHOTO [IpaBa.
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[Ipn xapakrepucTHIli aIMiHICTPATUBHOI (POPMU 3aXUCTY CJIiJI BUXOJIUTH i3 3Mi-
cty c1. 17 IIK Yxpainu. [lpesusenta Ykpainu, xoua i BU3HAUEHO 3aKOHOIABIIEM SK
MOCAZI0BY 0CO0Y, sIKa 3/IIICHIOE 3aXUCT IUBIILHUX TIPaB Ta iHTEPECIB Y MeEKaX TIOBHO-
Ba)keHb, BCTaHOBJeHNX KoHcTuTyiieo Ykpainu, aie 710 3MiCTy HOTO MTOBHOBAKEHb
He BKJIIOYEHO [ii, siki O BiH 3[iICHIOBAB JIJIsT 3aXMCTY KOHKPETHUX IMBLIBHUX TIPaB
cTOpiH poroBopy GatkiBebkoro Briamay (cr. 106 Koncrurynii Ykpainn). Boamnouac
3ayBakMMO, 1[0 3a3HavyeHa MocazoBa 0coba MOKe peai30ByBaTH Taki MOBHOBA-
JKeHHS, aJie OTI0CePeJIKOBO, HAIPUKJIA/, Yepe3 BUJAHHS YKa3iB 1 PO3MOPSIIKEHbD,
SIKi € 0OOB’SI3KOBUMM JIJIsI BUKOHAHHST HAa TEPUTOPIi YKPaTHU i CTOCYIOTHCSI TTUTAHb
GaHKIBCHKOI JTisSLTBHOCTI.

Opranu gep:kaBHOI BJIaau Ta opraHu Bjaau ABToOHOMHOI Pecrybsiku Kpum
MOKYTb 3/IHCHIOBATH 3aXUCT IIMBLIBHKUX IIPAaB CTOPiH AOTOBOPY OaHKIBCHKOIO BKJIALY
(zeno3uty) BiAIOBIZHO 10 BCTAHOBJIEHOI 3aKOHOAABCTBOM IX KomieTeHIlil. Ocobim-
BICTIO TIPABOBOTO CTATyCy 3a3HAYEHUX CYO €KTIB € MOKJIUBICTD BUKOHAHHSI 3aXUCHUX
(yHKITH 9K 3 G0KY KOMIIETEHTHUX OPTaHiB JePKaBHOI BTN UM iX TTOCAJTOBUX OCiO,
Tak i 3 GOKy OpraHiB JIep/KaBHOTO yIIPaBJIiHHSI.

Jlo ocranHix HajexuTh nepeayciMm HarionampHuil 6aHK YKpaiHu, KUl He
BU3HauYeHUii y BUIlleBKazaHUX HopMax [{uBinbHOTO KOZtekey YKpainu. BianosigHo /10
qactun 2, 3 c1. 55 3akony Ykpaiuu «IIpo Harionansauit 6ank Yrpainus 1eit opran
3aificHioe (yHKIMi OaHKIBCHKOTO PETYJIIOBAHHS 1 HATJISLY HA iHAUBIAya bHIN i KOH-
COJTIIOBaHINl OCHOBI 3a MisITBHICTIO OaHKIB Ta OAHKIBCHKUX TPYI Y MesKax i MOPSIKY,
nepegbadeHNX 3aKOHOAABCTBOM YKpainu. HarjioHanabHuii 6aHK TaKoXK 3/iHCHIOE
HOCTIHMI HArJIsI 3a AOTPUMAaHHSM GaHKaMu, IX IApo3zijamu, adiniioBanuMu i
criopiziHeHUMHU ocobamu GaHKIB Ha TepUTOPIi YKpaiHu Ta 32 KOPIAOHOM, OaHKIBCHKUMU
rpylamu, TIpeACTaBHUIITBAMU Ta (BiTisiMu iHO3eMHUX GaHKIB B YKpaiHi, a TaKOXK
IHIMUMU OPUINYHUME Ta Gi3UIHIMU 0coOaMu OAaHKIBCHKOTO 3aKOHOABCTBA, HOP-
MaTHBHO-TTPaBOBUX akTiB HarioHasibHOro 6aHKY i €eKOHOMIYHIX HOPMAaTHBIB.

CxmiasoBoio ajmiHicTpaTuBHOI GopMmu € misabHicTh DOHAY rapaHTyBaHHS
BKJIiB (Di3MYHUX OCi6 II0A0 3aXUCTY IUBIIBHUX IIPaB CTOPIH JA0rOBOPY OAaHKiB-
ChKOTO BKJaAy (siemo3uty). 3rigno 3 vactunamu 1 ta 2 cr. 3 3akony Ykpainu «IIpo
CUCTeMy TapaHTyBaHHs BKJaAiB (izmunux ocid» DowHx € ycraHoBow, M0 BUKOHYE
crieriabHi (yHKIT y cdepi rapaHTyBaHHS BKJIAAIB (DI3UYHUX 0CiO Ta BUBEIEHHS
HETIATOCTIPOMOKHIX OaHKIB 3 PUHKY 1 JKBizalii 6aHKiB y BUIAJKaX, BCTAHOBJIE-
HuX UM 3akoHoM. L[ ycraHoBa € 0OpUANYHOIO 0c060I0 MyOJiYHOTO MpaBa, Mae
BiZIOKpeMJIeHe MailHo, sike € 06’€KTOM IIpaBa Jep:KaBHOI BJIACHOCTI i mepebyBae y
iforo rocrnogapcbkomy BigauHi. MoHI € cyd’eKTOM yIIpaBIiHHS MaitHOM, CAMOCTIHO
BOJIOJIi€, KOPUCTYETHCS i PO3MOPSLKAETHCA HATEKHIM MAITHOM, BUNHSIOYN CTOCOBHO
HBOTO Oy/Ib-sIKi /i1 (y TOMY YHCJIi Bi[4y;KEHHsI, Iepeiadya B OPEH/LY, JTIKBifaIlist), mo
He cyrepevyarb 3aKOHOJABCTBY Ta MeTi AisiabHOCTi Donmy.

Jlo HacTymHOI rpynu cy6 €KTiB, 110 3AIHCHIOIOTh 3aXKCT IUBIJIBHUX IIPAaB CTOPIH
JIOTOBOPY GAHKIBCHKOTO BKJIALY (JEMO3UTY), HATIEKUTH TPOMAJIChKa (hopMa 3aXHCTY.
I smicT ckimamae AiSABHICTH TPOMAICHLKUX OPTaHizalliif OO0 3aXUCTy BKAa3aHUX
nuBiabHUX 11paB. Pazom 3 tum 3akonom Ykpainu «IIpo tperelicbki cyau», Harpu-
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KJ1aJT, BU3HAUEHO MOSKJIMBICTh 3BePHEHHS JI0 TPETEHUCHKOTO CYy B MesKaX HOTO KOM-
MeTeHIIi1 /I BUPIMIEHHS IIUBITbHO-TIPABOBUX CIOPIB. Y 3B’SI3Ky 3 1UM TIpu Acortiartii
ykpaincokux OankiB y 2005 p. 6yB ctBopenuii IlocTiiiHO Aitouwii TpeTelchbKuil CyiI,
JI0 KOMIIETEHIIii STKOTO BXOJIUTH BUPIIIEHHs IIMBIIbHO-TIPABOBUX CITOPIB, BU3HAYEHUX
TpeTeiichkoio yrozoio. [TpakTika 6araTbox GaHKIB 3BOAUTHCS /10 BKIIOYEHHS Y 3MiCT
JIETIO3UTHOTO JIOTOBOPY TPETEHChKOT0 3aCTepPesKeHHs 1IPO MOKJIUBICTD 3aXUCTY TpaB
CTOPiH JIETIO3UTHOTO JIOTOBOPY TPEeTerchKuM cyzioM, 3okpeMa IlocTiitHo mitouum Tpe-
TEHCHKUM CyJIOM TIpH Acortiariii yKpaiHCbKUX OaHKiB.

[Tpu xapakrepucTuili HoTapiaJbHOI (HOPMU 3aXUCTY IUBITBHUX TIPAB CTOPiH
JIOTOBOPY GAaHKIBCHKOTO BKJIAY (JEMO3UTY) CJIiJI BPaXOBYBAaTH 0COOJNBOCTI HOTApi-
asbHOI (hopmu 3axucty B 1izomy. B. B. Komapos ta B. B. bapankosa ciipasenimso
BKa3ylOTh Ha Te, 1[0 HOTapiaT € iIHCTUTYTOM, SIKU 3a0e31e4y€ OXOPOHY Ta 3aXUCT
[paB i 3aKOHHUX iHTepeciB rPOMAJISH Ta IOPUANYHUX OCI0 MUISXOM 31iHCHEHHS HOTa-
piampHuX miit. Hotapiasbha AigapHICTD cpsiMOBaHa HAa HafaHHS OMIIiTHOI cUH,
JIOCTOBIPHOCTI IOPUAMYHUM IpaBaM, (hakTam Ta foKkyMeHTaM. [[igdabHiCTh HOTapiaTy
Ma€ BiJIOMY CXOMKICTb 3 JIISJbHICTIO 1HITUX OPTraHiB IUBIIBHOI OpUcAuKIlii. Pazom
3 TUM HOTapiajgbHa (hopMa OXOPOHU Ta 3aXUCTY BIJIPI3HAETHCA Bijl iHINUX (HOPM.
OcobsuBicTh HOTapiasbHOI (POPMHU TOJIATAE B TOMY, 1[0 BOHA, SIK IPABUJIO, SIBJISIE
c06010 He HACTYIHWI 3aXKCT, a MOIEPEKEeHHsT MOPYIIEHHsT PpaBa, TOMY HPeIMeT
il mistmpHOCTI cnierudiunmii. Ha BigMiHy BiJl cyZI0BOI AiSIBHOCTI, MTPEeIMETOM SKOi
3a3BWYAll € CIIOPHU IIPO MPaBO ITUBiJIbHE, TIPeAMET HOTapiaabHOI AISTBHOCTI CKJaza-
10Th Gescrripai cripasu. Hotapiyc odopmitioe Boso cy6’€KTiB yroau, a Cyi Ta iHIii
IIPAaBOOXOPOHHI OPraHu BUPILIYIOTh CIIOPU YYaCHUKIB IIPABOBIIHOCHH, 110 CKJIAINUChH
B pe3yJibTaTi yKIajanus jporosopy [13, ¢. 376-377].

Cy06’ext oroBOpy GaHKIBCHKOTO BKJALY (JEMO3KUTY) BIpaBi 3AifiCHUTH 1 caMo-
3aXUCT MUBITBHUX TpaB BiAmoBigHO 10 cT. 19 [IK Ykpaiau. Ane 3 ornsamy Ha Bif-
CYTHICTb BCTAHOBJIEHOI 3aKOHOJIABCTBOM TIPOIIE/LyPH CaM03axucTy 151 hopma TyT He
PO3IJISIATUMEThCS.

Bucnoexu. 1liicymoByioun, MOsKHA CTBEP/KYBATHU MPO HASBHICTD Pi3HUX (hopM
3aXMCTY LMBLIBHKUX IIPAB CTOPIH JOrOBOPY OaHKIBCHKOIrO BKJIaLY (A€HO3UTY), pi3Hy
iX epeKTUBHICTD 3 OIJISILY BEJIUKHUiT 00CAT MOPYIIEHHS IUBIIBHUX MIPaB CTOPIH I[OTO
noroBopy. Taky cuTyallito BipoTiJ[HO MOXKHA TTIOSICHIOBATU HE HEJO0CKOHAJIUM HOpMa-
TUBHUM PETyJIOBaHHAIM (DYHKITIOHYBAaHHS 3a3HAYeHNX (DOPM 3aXHCTY, a 3araJibHIM
CTaHOM EKOHOMIKM B yMOBax (hiHaHCOBOI KPU3H, JI0 sIKOi He OyJia roToBa GaHKiBChKa
cucTemMa Jiep:KaBu. PazoM 3 TUM JlajieKo He BCi pillleHHsI OpraHiB IUBIJIbHOI I0pUC-
JVIKIGT 1[0/I0 3aXKMCTY BKa3aHUX IIPaB € BUKOHABYMMU JOKYMEHTaMU Ta 0O0B’I3KOB1
JUUIS1 BUKOHAHHS, IO YCKJIQIHIOE TIOHOBJIEHHS TIPaB YYACHUKIB JOCIIKYBaHOI YTO/IH.

YaBiisgeTncs, 1110 B aCTeKTi PeasibHOTO, a He IeKJIapaTUBHOTO TIOHOBJIEHHST 1IUBIJTh-
HUX TIPaB CTOPiH JI0TOBOPY OaHKIBCHKOTO BKJIay (JETO3UTY) FOJIOBHY POJIb Bijirpae
@omny rapaHTyBaHHS BKJIaAiB (isuuHuX 0cib. Y pasi BUpPilIEHHS CIIPHUX MPaBo-
BIZIHOCUH Mi’K BKJIQJHHKOM Ta OAaHKOM OLiJIbII JOIIJIBHUM € BUPIIIEHHS BUHUKJIOTO
CIIOPY Y TUX IOPUCAUKITIMHUX OpTaHax, PIllIEeHHS SKUX HAJEXKUTb 10 BUKOHABUUX
JIOKYMEHTIB BiIMOBIHO 10 3akoHy Ykpaian «IIpo BukoHaBue mpoBaisKeHHS».

ISSN 2414-990X. Problems of legality. 2017. Issue 136 61



LUUBIIbHE MPABO I LIUBIJIbHUV MPOLIEC. MI)KHAPOAHE NMPUBATHE ITPABO

Crnucoxk giteparypu:

1. BuBesennsi GaukiB 3 punky [Enexrponnuii pecypc]. — 2016. — Pexum pocryiy
http://www.fg.gov.ua/not-paying.

2. TloreHIaIbHBIE IOTEPU KJIMEHTOB HEILIATEKeCHOCOOHBIX GaHKOB cocTaBstiioT 111 Mapy rpH. —
Tonrapesa [ Enexrponnwuii pecype]. — Pesxkum gocrymy : http://bin.ua/news/finance/finances/190394-
nbu-rasschityvaet-na-prodazhu-aktivov-bankov.html.

3. Koy, 1o BUILIaueHi BKJIAQJHUKAM HEIIATOCHPOMOKHUX GaHKiB, MiiH rpH [EjekrponHuii
pecype]. — Peskum poctymy : http://www.fg.gov.ua/statystyka.

4. Mpunyupkuit O. B. 1logo rapantiii ayist hisuyHux ocib, siki MaOTh BKJIAAM B KOMEPIIHHUX
Gankax Ykpainu / O. B. [punyipkuii // [Ipobaemu 3akounocti. — 2002, — Bun. 54. — C. 142-146.

5. Cuizko B. B. [lorosip 6aHKiBCbKOro BKJajy (J€IO3UTY) 32 IUBLUIBHUM 3aKOHOAABCTBOM
Ykpaiuu : aproped. auc. ... kana. opu. Hayk : 12.00.03 / B. B. Cnixos. — Xapkis, 2009. — 20 c.

6. Biza M. A. [loroBip 6aHKiBCbKOTO BKJIay (I€M03UTY) 3a IIUBLILHUM 3aKOHOIABCTBOM YKPaiHU :
aBroped. auc. ... Kaua. opua. Hayk : 12.00.03 / M. A. biga ; Ham. akan BHyTp. cripaB Ykpainu. — Kuis,
2011. - 16 c.

7. Iycapos K. B. Cucrema oprauis nusinbroi opucaukiii / K. B. Iycapos // Bicuuk npokypa-
typu. — 2003. — Ne 9. — C. 85-88.

8. Bunenckuit O. A. 3amura TpaskJaHCKUX 11paB (MHTEPECOB) B YKpanHe OpraHaMy MCIOJIHU-
TEJIbHOI BJIACTH U TIpaBoO Ha crpaseiuBbiit ¢y / Ogner Asexceesny busenckuii // Legea si viata. —
2014. — Ne 11. — C. 21-25.

9. Xapsamos II. OTTOJKHYTHCSI OT JHA: KOTJa HPEKPaTATCst GAHKPOTCTBA YKPAMHCKUX OAHKOB
[Enexrponnuii pecype]. — Pexum pocrymy: https://www.rbcua.com/rus/analytics/ottolknutsya-dna-
prekratyatsya-bankrotstva-1466677046.html.

10. Kypc nuBinbHoro mporecy : miapyunuk / B. B. Komapos, B. A. Birys, B. B. Bapankosa ra iH. ;
3a pez. B. B. Komaposa. — Xapxkis : IIpaso, 2011. — 1352 c.

11. Tycapos K. B. [luckyccruoHHbIE BOIPOCHI IOPUCAUKIIMU OpraHoB cyiebHoit Biactu / K. B. Tyca-
poB // Bicuuk Jlyrancekoi akazemii Buytpimnix cipas MBC. — 2004. — Bun. 2. — C. 197-202.

12. Tycapos K. B. IlepcnektnBu po3sutky ¢opm 3axucry mpasa Biacuocti / K. B. Iycapos //
ITpaBo BaacuocTi: pobiiemu 3abe3nedeHH s, peaisallii Ta 3aXUCTY © Te3U JOIL Ta HayK. HOBIOMJI. HAYK.
ceminapy mosnonux Buenux (M. Xapkis, 14—15 Bepec. 2001 p). — Xapkis, 2001. — C. 23-25.

13. TIpobiieMbl HAYKU TPasKAAHCKOro Tipoieccyanbhoro npasa / B. B. Komapos, B. A. bBurys,
B. B. bapanxosa ; noz pex. npod. B. B. Komaposa. — Xapskos : IIpaso, 2002. — 440 c.

References:

1. Vyvedennia bankiv z rynku. (2016). fg.govua. Retrieved from: http://www.fg.gov.ua/not-
paying [in Ukrainian].

2. Potencial'nye poteri klientov neplatezhesposobnyh bankov sostavljajut 111 mlrd grn.
Gontareva. bin.ua. Retrieved from: http://bin.ua/news/finance/finances/190394-nbu-rasschityvaet-
na-prodazhu-aktivov-bankov.html [in Russian].

3. Koshty, scho vyplacheni vkladnykam neplatospromozhnykh bankiv, mln hrn. fggovua.
Retrieved from: http://www.fg.gov.ua/statystyka [in Ukrainian].

4. Pryluts’kyj, O.V. (2002). Schodo harantij dlia fizychnykh osib, iaki maiut’ vklady v
komertsijnykh bankakh Ukrainy. Problemy zakonnosti — Problems of Legality. Issue 54, 142—146 [in
Ukrainian].

5. Spizhov, V.V. (2009). Dohovir bankivs'koho vkladu (depozytu) za tsyvil'nym zakonodavstvom
Ukrainy. Extended abstract of candidate’s thesis. Kharkiv [in Ukrainian].

6. Bida, M.A. (2011). Dohovir bankivs’koho vkladu (depozytu) za tsyvil'nym zakonodavstvom
Ukrainy. Extended abstract of candidate’s thesis. Kyiv [in Ukrainian].

7. Husarov, K.V. (2003). Systema orhaniv tsyvil'noi iurysdyktsii. Visnyk prokuratury — Prosecution
Bulletin. Tssue 9, 85-88 [in Ukrainian].

8. Bilenskij, O.A. (2014). Zashhita grazhdanskih prav (interesov) v Ukraine organami
ispolnitel’'noj vlasti i pravo na spravedlivyj sud. Legea si viata. Issue 11, 21-25 [in Russian].

62 ISSN 2414-990X. Ilpobnemu saxonnocmi. 2017. Bun. 136



Moiceerko F0. M. Dopmu 3axucmy yusisibHUx npas cmopiH 002080py 6AHKiBCbKO20 8K1ady (0eno3umy)

9. Harlamov, P. Ottolknut’sja ot dna: kogda prekratjatsja bankrotstva ukrainskih bankov.
rbcua.com. Retrieved from: https://www.rbcua.com/rus/analytics/ottolknutsya-dna-prekratyatsya-
bankrotstva-1466677046.html [in Russian].

10. Komarov, V.V.,, Bihun, V.A,, Barankova, V.V. et al. (2011). Kurs tsyvil'noho protsesu.
V. V. Komarov (Ed.). Kharkiv: Pravo [in Ukrainian].

11. Gusarov, K.V. (2004). Diskussionnye voprosy jurisdikcii organov sudebnoj vlasti. Visnyk
Luhans’koi akademii vnutrishnikh sprav MVS. Issue 2, 197-202 [in Russian].

12. Husarov, K.V. (2001). Perspektyvy rozvytku form zakhystu prava vlasnosti. Pravo vlasnosti:
problemy zabezpechennia, realizatsii ta zakhystu : tezy dop. ta nauk. povidoml. nauk. seminaru molodykh
vchenykh — Abstracts of Scientific Conference,(pp. 23—25) [in Ukrainian].

13. Komarov, V.V, Bihun, V.A., Barankova, V.V. (2002). Problemy nauki grazhdanskogo
processual’nogo prava. V.V. Komarov (Ed.). Kharkov: Pravo [in Russian].

Moiseienko Y. N., Postgraduate Student of Department of Civil Law Ne 2, Yaroslav Mudryi
National Law University, Ukraine, Kharkiv.
e-mail: moiseenko.yuriy.1950@mail.ru

The forms of protection civil rights parties of the bank deposit contract

The article is dedicated to analyze the forms of protection civil rights parties of the bank deposit
contract considering the statistical data in regard to banks which allow violations of these rights and
necessity to restore these rights by competent bodies. Fixing in civil legislation a number of opportunities to
protect these rights with the existing economic crisis, especially in banking field, have practical importance
that based on the efficiency of any form. Therewith, research the peculiarities of protection violated civil
rights of the bank deposit contract in judicial, administrative and other forms. Attention is drawn on the
peculiarities of some forms of protection. So, emphasizing the certain duration of judicial protection,
alternatives opportunities of protection and restoration the violated rights of parties of the bank deposit
contract is analyzed by the author. However, due to lack of effective mechanisms for protection the rights
of parties of mentioned contract, the author proposed some ways for improving protection the violated
rights of parties of the bank deposit contract.
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K Bompocy o nousituu 1 GYHKIMHU JE€HET B IPa’KAaHCKOM IpaBe

Paccmampusaemcs: sxoHomuueckas cneyudura 0enez, GHaiu3uUpyemcst nposieienue 0eHez 6 paic-
OAHCKUX NPABOOMHOUEHUSX, CPHOPMYIUPOBAHO PyHKUUU Jenez 6 epaxcoanckom npase. Jlaemcst onpede-
JleHue 0eHez KaxK Kamezopuu 4acmmozo npaesa.

KmoueBble cioBa: jieHbrir; (yHKIMM JIeHeT; 3aKOHHOE IIJIaTeKHOE CPEICTBO; IPUBHA; (DOPMBI
JieHer; Oe3HAIMYHbIE JIEHbIH; JIEKTPOHHbIE JI€HbIN.

ITocmanosxa npoonemu i axmyanvricme memu. Tpouii € ofHUM i3 HaiiBaro-
Mitux 3100yTKIB cyciiabcTBa. AHTTichKkuit monituk Binbsm Tmexcron (Viliam
Hledston) sikoch ckasas, 1110 HaBiTh KOXaHHS He 3BeJO O i3 po3yMy TaKol KiJIbKOCTI
JIOJIeN, 9K MyApyBaHHS 3 TpuBoy cyTHocTi rpomredt [Ilut. 3a: 1, c. 13]. Tomy ne
JIMBHO, IO TEOPETHYHI TPOGIEMI PO3BUTKY TPOIIOBUX BiTHOCUH 3aB3KIU OYJIM TIPe/I-
METOM HAayKOBUX JOCTIKEHb €KOHOMIUHOI 1 IOPUANIHOT HAYKH.

Ananiz ocmannix docaioxcens i nyonixayin. Y KiacWuHiil PaBoOBill Ta eKo-
HOMIYHIi JiiTeparypi 6arato yBaru OyJIo MPUCBSIYEHO TEOPii TPOIIEii, cepell aBTOPIB
mozkra ity JI. JIyana (L. Luntsa), I. Xaprmanna (H. Khartmanna), I Knarnm
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(H. Knapp), K. Mapkca (K. Marksa), JI. Xappica (L. Kharrisa), M. ®puamena
(M. Frydmena) rta immi. IleBna yBara npujinasiacsa 3asHaueHUM HpobjemMaM i
cyqacanmu HaykoBisimu: B. Spomskum (V. Yarotskym), A. Icaeum (A. Isaievym),
A. Koueprinum (A. Kocherhinym), 1. Tpy6inum (I. Trubinym) Ta inmumu, npore
JI0Ci YMMaJIO TUTaHb 3aJTUIIAI0THCS BIIKPUTUMU.

Memoro yiei cmammi € 3'sicyBaHHs TIOHSTTS rpouieit i GyHKIIii, SIKi BOHM BUKO-
HYIOTb Y 1IUBIJIbHUX IPABOBiJTHOCUHAX.

Buxnao ocrnosenozo mamepiany. Choroiti B 3aKOHOJABCTBI YKpaiHu, K i B
GisbITocTi KpaiH cBity, Hemae jaediHilii rpoiieii, o MOSCHIOETHCS CKJIAAHICTIO Ta
GaraTorpaHHICTIO I[LOTO (hEHOMEHY. 3a CBOEIO MTPUPOJIOIO IPOIIli € EKOHOMIYHOKO KaTe-
TOPI€0, BUBYEHHS TIOHATTS TPOIIIEH, TEOPiil X MOXO/KEHHS, PO 1 (DYHKITIT HATEKUTh
110 chepr eKOHOMIUHOT HAyKM, IPOTE JJIsl HAJIEXKHOTO IX (DYHKI[OHYBaHHS HeoOXiiHe
i HaJekHe TIpaBOBe peryJtoBaHHs. Lle 3MylIye Hac 3BepHYTH yBary Ha €KOHOMiuHY
crietniky rpolieii mepes TUM, SIK PO3IJISIATH 1X Y TPUBATHO-TIPABOBOMY KOHTEKCTI.
[TokazoBoto € nozwuttis JI. JlyHiia, 10 OCHOBHUM €JIeMEHTOM HOPUIUYHOTO BUEHHS
IIPO TPOIIi € PO3MeEXKYBaHHS JBOX MOHATDH: 1) MOHATTS Tpolieil 3arajabHe /s IIpaBa
11 eKOHOMIYHOI HAYKH 1 2) MOHSTTS TPOIIEHN y CIeniaibHOMY IOPUIMYHOMY PO3yMiHHI
[2, c. 34]. €. O. AuicoB Takos 3a3HaYaE, 10 HE MOYKHA BECTH MOBY ITPO HEOOXIiTHICTH
BUPOOJIEHHS BJIacHe IOPUANYHOI AediHilii rpoieii, OCKiIbKM OCTaHHs, He Oyaydn
HAIOBHEHOIO eKOHOMIUHHMM 3MiCTOM, MOKe PO3TJISAATICS BUHATKOBO K (iKIlig, a ii
3aCTOCYBaHHS B MPAKTHIl TTPABOBOTO PETYJIIOBAHHSA MOXKE /IECTPYKTUBHO BILIMHYTH
Ha eKOHOMIUHY cucteMy cycriyberBa [3, ¢. 137]. Cxoxy TOUKy 30py BUCJIOBJIIOBATIN
IO. A. Posuncekuii ta C. J[. [lunkin, miakpecaionyy, M0 HayKa MpaBa HE MOXKe y
CBOEMY JIOCJIIJIPKEHHI BiJIBEDHYTUCS Bijl EKOHOMIYHOTO 3MICTY PeryJibOBaHUX (hiHaH-
COBUM IIPAaBOM CYCIIJIBHUX BifiHOCHUH [4, c. 105; 5, c. 4-5].

Ha gymMKy Oi/bIIOCTI HAYKOBITIB, CYTHICTD TPOIIEl HalKpalie MOKHA 3PO3yMiTH
yepe3 (PyHKIIT, SIKi BOHW BUKOHYIOTh. BUXiIHOIO TEOPETUYHOK KOHCTPYKITIEIO TAKOTO
HiIXOMy cTasia Te3a amMepukaHcbkoro ekoHomicta @. Bokepa: «Ipormri — 1ie Te, 110
BOHM BUKOHYIOTH» [LluT. 3a: 6, c. 64].

[Tix dynkiigMy 3a3Buyaii po3yMiloTh 30BHIIIIHII TPOSIB BJACTUBOCTEH SKOTO-He-
6yab 06’ekTa B icHyIoUiit cuctemi BigiHOCHH. [Ipy PO3IJIsA/l UTAHHS PO TOHATTS i
opunyHy npupogy rpoieit JI. JIyHIT Takok BUXOAMB i3 TOTO, 110 PO3KPUTH HOTO
MOJKHA JIMIIe TIJISIXOM aHamidy Tiel (pyHKIlii, Ky rpolli BUKOHYIOTh Yy TOCToIap-
cbkoMy KuTTi. [Ipy 11boMy BiH He BBakaB 3a MOXKJIMBE 3BOJIUTU HOHSTTS Tpoliieil B
IOPU/INYHOMY 3HAYEHHI JI0 MPOCTOTO TlepepaxyBaHHs iX (DYHKIIN B eKOHOMIYHOMY
000poTi, HigKpecaooun, Mo «3acib 06iry» I «3aKOHHMII IJIATIKHUN 3acib» — aBa
MOHATTS, SKi Pi3Hi 32 CBOIM 3MICTOM, X04a 3a3BUYail moAiOHI 3a ob6csaroMm. Pasowm i3
TUM BiH BifIkMIaB cripoOu chopMyBaTH clieliaibHe OpPUINYHe BUSHAYEHHS TPOIIei,
stke 6 IrHOPYBaJIo eKOHOMIUHY TIPUPOJLY JIOCTIKyBaHoro (heHoMeHa [2, ¢. 21].

B exonomiuHili sriTepaTypi CKIaBCS JajleKO He OHO3HAYHWH X/ MO0 (hyHK-
1ii1, siki BUKOHYIOTH rpoiii. Po3BUTOK (hyHKIIIN Tporieil BigOyBaBCs BiIIOBIIHO /10
YCKJIQHEHHST TOBAPHOTO BUPOOHUIITBA Ta PUHKOBUX BifHOCHH. TOMY Ha KOKHOMY
eTari pO3BUTKY TOBAPHO-TPOTIOBUX BiZIHOCWH (DOPMYETBLCS TIEBHA CYKYIHICTh (DYHK-
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1ii1 rpoiieii Ta crocobiB ix B3aemoii. Takok HeOOXiHO BPaxOBYBATH, 110 Y MPOIECi
PO3BUTKY TPOIIOBUX BiJIHOCHH JiesiKi (DYHKITT YCKIQIHAOTHCS, 3MIHIOIOTHCS, BifIMU-
patoTh. Po36i:KHOCTI CTOCYIOThCS SIK TPAKTyBaHHs caMuX (DYHKIIi#, Tak i IX KiJIbKO-
cri. Hanpuroraz, Tlnaton y cBoiil poboti «/lep:kaBa» BUAILIUB TiIbKYU Bi (DyHKIIT
rpoimeit: Mipa BapTocti Ta 3aci6 obiry [Llut. 3a: 7, ¢. 19]. JI. Xappic BuaiisiB hyHKITi
3acoby 00iry, Mipu BapTocTi Ta 3aco0y 30epeskerHst BaprocTi [8, ¢. 75]. K. Makkonesn
i C. Bpio nasuBanu ¢yHKIi 3aco0y 006iry, Mipu BapTocTi Ta 3aco0y 3a0IlaIKeHHs
[9, c. 273]. C. Dimtep, P. lopubymr i P. IlImanensi BBaskasiu, Mo TpoIli BAKOHYIOTh
qoTrpu (DYHKILI: 3ac00y 0OMiHY, oAMHUIL 146U, 3aco0y 30epesKeHHs] BapTOCTi Ta
MipHU BiIKJIAJIEHNX TJIATEXiB, BiAIOUN TIepeBary Tpy I[bOMY TLIATiKHIN (DYHKITII:
«I'pomri — 3arabHOBU3HAHMIT 3acib MIATEKY, SIKMIT TPUIIMAEThCsT B OOMIH Ha TOBapu
i mocoryru, a Takosk mpu oriati 6oprisy [10, ¢. 473]. ¥V npargx /. Pikapgo Bimia-
Basacs mepeBara (yHKIII Tpoieit ik 3aco0y oOminy. Ha gymMKy HayKOBIIs, TpOIIi €
TOBApPOM, 110 CJIYKHUTh 3araJlbHUM 3acobom obminy [11, c. 62]. ¥V kHM3i aHTIiICbKOTO
exonomicra T. Kpammna «@Denomen rpotieii» BuaiIeHi Taki rporiosi ¢yHKitii: 3acid
IJIaTexxy, Mipa BapTOCTi, OJUHUIIA BUMIpPY, 3acib 06iry Ta 3aci® HarpoMajKeHHs
Gararctsa [ILut. 3a: 12, c¢. 141]. K. Mapkc y cBoiii poboti «Karmitany Bugiists GyHKIi
Mipu BapTocTi, 3aco0y 06iry, 3aco0y HaKONUYeHHSs, 3ac00y IIaTexXy 1 (PYHKIIIO CBi-
ToBux rpouteii [13, c. 107]. Tpaguniiino y ekonomiuniii Teopii kinms XIX — novyarky
XX cr. Bumissivcs w'saTh GYHKILHN, 10 iX BUKOHYIOTh IPOIIIi: Mipa BapToCTi, 3aci6
06iry, 3acib HaKomYeHHs, 3aci6 maatexky i GyHKISA CBITOBUX TPOIIEH.

Posrasiatoun yHKILiO rpolieil ik Mipu BapTOCTi, HEOOXiHO 3rajaTH, 10
pasinire rporii OyJM MOBHOIIHHUMHU, TOOTO MaJi BHYTPIIIHIO BapTiCTh, ajeKBaTHY
BapTOCTI TOBApPY, AKUI BUKOHYBaB (DYHKIIIIO TpoIIiel, ab0 BapTOCTi TOTO Marepiaiy,
3 SIKOTO Tportiri 6yiu BUTOTOBJIEH] (Hanpukiaj, 3010Ta abo cpibia). Tak, K. Mapkc
y pob6oti «Karmitan» mucas, mo «...mepiia (HyHKIiS 3070Ta MOJISITAE B TOMY, 1100
JOCTaBUTH TOBAPHOMY CBITy MaTepias JIsT BUPasKeHHsT BapTOCTi, TOOTO [IJIsl TOTO,
11106 BUPasKaTH BapTICTh TOBAPIB AK SKICHO OJHAKOBMX i KiJbKICHO HMOPIBHAHHUX
BesinynH. BoHO (DyHKITIOHYE, TAKUM YMHOM, SK 3arajibHa Mipa BapTOCTI, i MEPII 3a
BCe B CWJy 1i€i (PYHKII 30710TO — sK crnenn@iuHnii eKBiBaJeHTHUI TOBap — CTa€
rponmumay [13, ¢. 104]. 3po3ymisio, 10 30JI0TO BUMIPIOBAJIO BapTICTh TOBApY CBOEIO
BJIACHOIO BapTicTiO. BUHMKA€E MMUTAHHS: KOO BAPTICTIO BOJIOMIIOTH GAHKHOTH, MOHETH
g 3amrcy Ha paxyHkax? [Tamip ta iHGopmallisi 0[HO3HAYHO HE MOXKYTh OyTH Mare-
piajioM /1711 BUPQ)KEHHS BapTOCTI peveid. Y Haylli 3 TPUBOY 1IOTO iCHYE AYMKAa, 110
HETIOBHOIIIHHI T'POTIi Bi0OpakaioTh OJUHUIO BapTocTi. [l 3pydHocTi BapTicTh
Oy/Ib-sIKOTO TOBAapy MOBUHHA OYyTU BUMIpPSIHA B OJHUX 1 TUX K€ OJUHUIISX, SIKIMU €
rporri. Ha BigMiny Biz 6aprepHoi eKOHOMIKHM, ie KOKeH IMPOAYKT Ma€ ayske Oarato
IiH — 3a YMCJIOM TOBapiB, Y TPOIIOBIN €KOHOMIIII y TOBapy TIiTbKU OHA TliHA Bap-
TOCTI — TPOIIOBA, SIKA MOKA3y€, CKIJIBKU TPOIIOBUX OJUHUIIL MPOJAABeIlh XOTiB 61
OTPUMATHU 32 CBill TOBap. 3aTBEP/KYETHCS €IMHUN CTaHIAPT BapTOCTI, 110 3HAYHO
noJiertrye mpoitec oOMiHy. OQUMHUIA BapTOCTI — CHIJTBHUN 3HAMEHHUK, Y STKOMY
MOke OyTH OJIHO3HAYHO BUPAKEHA I[IHHICTD BCIX TOBApiB i MOCIYT, BUPOOJIEHUX B
exonowmiti |14, c. 312].
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B VYkpaiHi Takoio ofiMHUIIECI0 BAPTOCTI € TPOIIOBA OJMHUIS YKPAaiHU — IPUBH4,
0 CJIYKUTh JIJId TTOPiBHSIHHSA 1 BUPa)KeHHs 11iH ycix ToBapiB. IliHa, six Bigomo, €
(opmMoIo BUpaskeHHs BapTOCTI TOBApY y IPOIIOBiH (hOPMIi 3aBISKN BJIACTUBOCTI TPO-
meil cayxkutu MaciutaboMm 1iH [14, ¢. 315]. Jlesxi HayKOBI BHOKPEMJIIOIOTh TaKy
BJIACTUBICTH TPOIIIEil Ik okpeMy (dbyHKIIiO, iHmT, Hapukaagx M. A. IlopTHOIi, BKasye,
1110 BOHA € JINIIIe MeXaHi3MOM BUKOHaHHs (GyHKIIi Mipu BaptocTi [Ilut. 3a: 15, c. 41].

Jpyra BaxiauBa GyHKILig rpomieil — GyHKIig sHapsagas oominy. Ha gymky
JI. JIyHita, rpoiii B IUBiIbHOMY 000pOTi MatOTh CBOIM IPU3HAYEHHSIM CJTY’KUTH 3Ha-
pstysim o6miny. Kosker rocriogapioodnii cy6’eKT Mae MOKIMBICTD B OOMiH Ha rporii
OTpPUMATH MaiiHOBe 0J1aro, sike BJIACHWK IbOTO Ojiara 3rojileH oMy Hagatu. Ajte 1is
MOJKJIMBICTb HOCUTH (DAKTUUHUI, a He IOPUIUYHUN XapaKTep: TPOIIOBUN 3HAK HE €
OpJIEPOM Ha TOBap, He J[a€ CBOEMY KOPHCTYBady IpaBa BUMAaraT Bijl jepxkaBu abo
IPUBATHOI 0COOM HaJAHHS fiomy Oy/1b-sIKOT MaitHOBOI 1iHHOCTI. DYHKIIIST 3ara/IbHOTO
3Hapsi/Ist OOMIHY Ipoliieil iCHy€ B CHJIy JIOBIpH /10 HUX YYaCHUKIB IIMBIILHOTO 00irYy,
B CHJIy BIIEBHEHOCTI KOXKHOTO 3 HUX, 110 1eil TPOIIOBUI 3HaK Oy/ie 0XO4e MpHiAHSsI-
TUI y 0OMiH Ha TOBap iHINOK 0c060M, 1O el 3HaK Ja€ (PaKTUUHY MOKIUBICTD
BiJIbHOTO BUOOPY MaiiHOBUX OJiar. KymiBesbHa CIipOMOKHICTh TPOIIEil 3acHOBaHa Ha
JOBIpi /10 HUX 31 CTOPOHM TUBLILHOTO 06iry. HeoOXimHiCTD e HafaHHS IOPUATIHOL
CHJIA BJTACTHBOCTSIM TIEBHOTO TOBapy OyTH 3arajbHUM 3HAPS/ISIM OOMiHY BUHUKJIA
i3HiNIe, TOMY IOPUIMYHUN BILJIUB Y TAKOMY pa3i Ma€ BTOPUHHUM XapaKTep, TOKJIH-
KaHuil 00CayroByBaTi eKOHOMIKY [2, c. 40].

Exonomict Cr. /[)keBOHC TakosK 3a3HavaE, 1o MyHKIlisE MiHOBOTO 3ac00y MorJa
OyTH BUKOHaHa GaraTbMa TOBapaMu, IIPOTE B CHIIY 3BMUYKU a00 HEOOXIIHOCTI 1[I0 POJIb
BUKOHYE OJIVH TIEBHUH MTPEIMET, SIKU CJY;KUTh TPONIMMA B CITPABKHbOMY PO3YMiHHI
cyoBa [16, c. 8—9]. CyuacHi rpoiili TOBHICTIO CIIPABJSIOTHCA 3 1Ii€I0 (PYHKITIETO.

DyHKILiI0 TpoIleil K 3ac00y IIaTexy, Ha JyMKY €KOHOMICTIB, CJIiJ PO3I/IsAaTh
TO/i, KOJIM TpoIii He GepyTh ydacTh y TOBapOOOMiHi, a JiMiiie 3aBepPIIyIOTh HOTO.
Hanpuknaz, y Bumajakax, KoJU MiX KyIiBJelo 1 poaakeM € po3puB y yaci. [Ipu
BUKOHAHHI 1Ti€i (QYHKITII PO TPOIITi TOBOPATH SIK PO KpeauTHi. Ipori, 1Mo MaioTh
HIUPOKE TIONTUPEHHS 1 0Bipy 3 GOKY y4aCHUKIB MAWHOBOTO 0OOPOTY, HA/AIOThH 1X
BJIACHUKY 3arajibHy KyIiBeJbHY CIIPOMOKHICTb.

3wmina dopm rporeil BiMHyIa Ha (DYHKIIO TPOLIE SK 3ac00y HArpOMaJKeHHS,
TOOTO 31aTHOCTI TpoIieil 10 HakonmyenHs 6aratctBa. Ha nymky M. Dpuamana, ne
Malo4i BJIACHOI BapPTOCTI, IPOTE MAIOYM KYIBEJbHY CIPOMOKHICTh, MOKHA 30epiraTu
YACTUHY OTPUMAHUX JOXOAIB Ha MallOyTHE /s BUKOHAHHS Tiel abo IHIIOI METH.
HakoriueHHst Tpolieil Moke ChOTojiHI OyTH SIK Ha PiBHI Jiep/KaBW, Tak i Ha piBHI
iHITMX Cy0 €KTIB CyCIIIBHUX BiTHOCHH.

OG6emyroByr0uM pyx BapTOCTi B MisKHAPOJHOMY €KOHOMIYHOMY TIPOCTOPI i 3a6e3-
MeYyrour peastisallifo B3aEMOBIIHOCUH MK KpalHaMU, TPOII BUKOHYIOTh (DYHKITIO
cBiTOBUX rpoliieil. He Bci HAyKOBIII MiITPUMYIOTb TaKy IYMKY, JIesIKi BBaKalOTh, 1110
Taka (QyHKIIis, SK CBITOBI I'POIIN, B3araji He MOKe PO3TJISAATHCS K OKpeMa CaMo-
cTifiHa (PyHKILiS, TOMY 1[0 Y TaKOMY BMIIQJIKy TPOII PO3TJSJAIOTLCS SIK 3HAPSA/IS
00MiHy abo 3acib IIaTeXy Y 30BHIIIHBOEKOHOMIYHKX BiJHOCUHAX, TOOTO, TYT 3MiHIO-
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€ThCS TiNTbKYU TeoTpadiune iX 3acTOCYBaHHS, ajie He 3MIHIOIOTHCS 1X (PYHKITIOHATBHI
xapaktepuctuku [14, c. 319].

OTske, MOKJIMBICTD TOroO ab0 iHIIOTO GJlara BUKOHYBATH TiepesiiueHi (GyHKILI 1a€e
HaM MOKJIMBICTb Ha3BaTH MOr0 TPOIIMMa B €KOHOMIYHOMY CEHCi cJIoBa.

Yepes cBoi dynkiii rporri 6epyTh y4acTh i B nuBiibHOoMY 06iry. [Ipoanasnisy-
BaBIIIM HOPMU IMBIJILHOTO TPaBa, MOKHA CTBEP/KYBATH, 1[0 Ipolii cebe MposiB-
JIAIOTh [0-pi3HOMY B IMBiAbHOMY 00iry. Ilepmn 3a Bce, BiAIIOBIZHO 10 HOJOKEHb
cr. 177 Iusinpaoro komekcy Ykpainu (mani — I[K Ykpainun) rpouri € 06’ekrom
1uBiAbHUX 1paB [17], To6TO € 61arom, 3 IPUBOLY SKOrO CyO’€KTH IUBIJIBHUX IIPAB
BCTYIAIOTh MiK cOOOI0 y TIEBHI MTPABOBIITHOCHHMU, BCTAHOBJIIOIOUM Bi/IMOBIIHI ITpaBa
i 060B’s13kM. I'porri MOXKYTh BUCTYIIATH 00’€KTOM ITpaBa BJIACHOCTI; Y TPOIIOBOMY
eKBiBaJIEHTI KOMIIEHCYETHCS YacTKa B CIIJbHINM YaCTKOBIM BJIACHOCTI Y pasi Hemo-
JIJIBHOCTI pedi; y rpoiiax, K MPaBUjo, TPOBOASTHCA PO3PAXYHKU 1TPU BiHAMKAITI]
peui. I e majieko He MOBHUI TepesliK PeYOBUX BiAHOCHUH, sIKI BUHUKAIOTH IIPHU
BUKOPHUCTaHHI rpoleil. Y J0roBipHUX 3000B’sI3aHHAX TPOIII BUCTYAIOTH Y BUTJISI
npeamMeTa abo 1inu. Tam, e TPoIIri BUCTYIAIOTH CAMOCTIHIM MTPEIMETOM, TOBOPSITH
PO JIOTOBOPU JlapyBaHH$, IOKePTBH, 1o3uku Tolo. [{iHoto rpoimri BuCTynaoTb
y ZI0OTOBOPAX KYMiBJIi-TIPOJaXKy, MOCTaBKY, HAliMYy, MiApsay Ta inmux. Kpim Toro,
rpotri MposBISAIOTh cebe i B 3abe3mevdyBaJbHUX TpaBoBigHOCHHAX. Hacammeper,
KOJIM MOBa Ii/le TTPO 3aBJATOK YW BHECEHHS KOIITIB CITIBBJACHUKOM, TepeBaskHi
mpaBa SKOTO MOPYIIeHi, Ha AeT03UT Cy/y TPH Mo/iadui TT030BYy PO TepeBe/IeHHsT Ha
HBOTO TpaB i 060B’s13KiB MoKy [18].

ITpodecop B. fApoibkuii 3a3Havae, 1110 rpoiii 3a6e3nedyioTh MOKIMBICTh KOM-
meHcarlril 3amoaissHol MallHOBOI IIKOAM BIANOBIAHO 4O moJokeHb riaasu 82 11K
Vipainu. Ix Bukopucranns B uBibHOMY 060pOTi 1a€ 3MOTY 3/1ifiCHIOBATH TPOIIOBY
OIIIHKY 3 METOI0 BU3HAYEHHS PO3MiIpy KOMIIEHCAIlil He TLIbKU MAaWHOBUX, ajie i
HeMallHOBUX (MOPaJBbHUX) BTPAT. 30KpeMa, TPOIIi sIK 3araJlbHUI eKBiBaJeHT 3a0e3-
MeYy0Th MOKJIUBICTh KOMITEHCAIlT MOPaJIbHOI MIKO/IM, 3aNOisHOI (hisnuHiii abo
IOPUAMYHI 0c001 HEIPaBOMIPHUMU PIilIEHHIMM, a TAKOXK AIIME 9K Oe3/isIbHICTIO
ITPABOTIOPYIITHUKA, 32 MpaBUjiaMu, BcTaHoBieHnMu crattsimu 1167, 1168 11K Ykpainu
[19, c. 116].

3 orJisly Ha eKOHOMIuHi (DYHKIII rpoliel, HayKOBIli JOXO/STh BUCHOBKY, IO
B [UBUIBHUX MPABOBIHOCHHAX BOHU BHKOHYIOTH PETYJISITUBHY, 3a0e3edyBabHy
Ta KoMmIleHcariiiny ¢yHkIlii. BuHWkae 1ie o/jHe MUTaHHS: MO0 MAa€ HA yBasi 3aKO-
HOJZIaBeIlb, BUKOPUCTOBYIOUN TEPMiH <«TPOIIli» Y HOPMax IMBLIbHOTO TipaBa? Tak, y
ct. 192 11K Ykpaiau «Iporri (rpoioBi KOIITH)» BKa3aHO, M0 3aKOHHUM TIJIATIXKHUM
3ac000M, 0OOB’SI3KOBUM JI0 TIPUIIMaHHST 32 HOMiHAJIBHOIO BapTIiCTIO Ha BCiii TepuTopii
Ykpainu, € rpomoBa ofuHuIg YKpaiau — rpuBHg [17]. Y 3akoni Ykpainu «IIpo
IJIATI>KHI CUCTEMU Ta IlepeKas KOITiB B YKpaiHi» BCTAHOBJIEHO, IO TPOII iCHYIOTh
y TOTiBKOBiil Ta Ge3roTiBKoBiil Gopmi (popmi 3ammnciB Ha paxyHKax y OaHKax), a
TaKOJK TOHATTS eJeKTPoHHKX Tpoitieii [20]. TIOHSATTS «3aKOHHMIT TIATIKHUI 3aci0»
V 3aKOHOJIABCTBI YKpaiHU TaKOXK He 3aKpillJIeHo, ajle aHaJli3 1UBLIICTUYHOI JJOKTPUHHU
IIPO TPOIII CBIYNTB, IO caMe i3 3aKOHHUM ILIATIKHIM 3aCOO0M aCOIi0I0ThH TPOIII B
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fopuaroMy cenci. Hanpukoiaz, . Xaprtman y ¢Boiii po6oti «ITpo rporri ta rpormosi
30008’ s13aHHsI>, Ky JI. JIVHII BIYYHO HA3WBA€E [KEPEJOM TPABUIBHUX CY/KEHb
po rpotii, GopMye «cCIeriaabHey MOHATTS TPOIIeH SK MPeMETiB, IKi 32 3aKOHOM
HaJiJIeH] 3[JaTHICTIO CIyryBaTH 3acOO0OM IOTallleHHsT 3000B’s13aHb Y BCiX BHITaKax
HEMOJKJIMBOCTI BUKOHAHHSI, IO HE 3BibHsIE OOpxKHUKA. TOOTO (haKTUIHO TOCIIiTHUK,
(opmyJo0un IOPUIMYHE TIOHATTS TPOIIIE, PO3KPUBAE TOHSTTS 3aKOHHOTO TLIATIK-
Horo 3aco0y. Tux caMux MOrJIS/AiB JOTpUMYyBanch i M. JIMTOBYEHKO y ¢BOiit poOOTi
«Ipomri B nuBisbHOMY mpaBi», i I. M. Kuamm y po6oti «/[epskaBHa Teopist Tpoiieiis
[[TuT. 3a: 2, c. 35]. Y pamKax pajsTHCbKOI MUBITICTUYHOI JOKTPUHM TPAAUIITHIM
BBKAJIOCH BU3HAYEHHSI TPOIIEH SIK 3aKOHHOTO TUIATIKHOTO 3ac00Y, SIKUM MOKHA 6YJ10
noracuty Oyab-sikuii 6opr [21, ¢. 37]. 3 aHamisy HOPM IUBLILHOTO TIPaBa BUILINBAE,
1110 3060B’s13aHHSI, 32 MEBHUMHU BUHSATKAMU, MOKYTh OyTH BUKOHAHI JIKIIE B TPUBHI,
TOGTO TIOTacUTH GOPT CHOTOHI BiIIOBIIHO /10 AI0YOT0 3aKOHOAABCTBA MOKHA JIHIITE
3a JIONOMOTOI0 3aKOHHOTO TIATIKHOTO 3aco0y. Ha Hauy ay™MKy, came BJIACTHUBICTB
OyTH «3aKOHHUM ILIATIKHUM 3ac000M» BiIpi3HsIE TPOIIi Bij iHIIUX pedeid, sAKi
X0Ya i BUKOHYIOTh €KOHOMIUHI (DYHKIIII TpoIieii, mpoTe B IOPUANYHOMY 3HAUYEHHI
He HajexaTb 10 HuX. OTxe, oKpeMo1o (hyHKITIE, MOPsI/L 3 BUIle3a3HAYEHUMH, CJIi]]
BU3HAYWTH 3/IATHICTD TPOIIEH CYTYBATH 3aKOHHUM TIATIKHUAM 3aC000M, SIK YHiBEp-
CaJbHUM 32C0O0M BUKOHAHHS 3000B’sI3aHb.

Bucnoexu. Ha mnincraBi BUIEBUKJIAJEHOTO MPOMOHYEMO TiJ[ TPOIIUMA
K KaTeropi€io MpUBaTHOIO MpaBa PO3YMITH ijieaJibHy KaTeropiio, sika BUPaKae
OJIMHUII BapTOCTi, CJIYI'YE 3aKOHHUM ILIATIKHUM 3aCOO0M 1 MOJKe BHKOHYBATH Y
[IMBIJIBHOMY OOITY PeryJsiTUBHY, 3abe3redyBaibHy Ta KoMmiteHcailiitny dynkiil. Came
B IIbOMY TIOJISITAE 3MicT Tporreil. OKpeMo CJIiji JOCTi/IKYBaTH MPAaBOBUN PEXNUM X
dyHKioHanbHIX GopM (TOTIBKOBOI, 6E3TOTIBKOBOI, €JIEKTPOHHOI), sIKi € MPOLYKTOM
TPUBAJIOTO iICTOPUYHOTO PO3BUTKY. BITpoioB:k icTopii Tportiri 3miHIOBaIM Jintie Gopmy,
ajie 30epirajm cBiil 3micT.
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On the concept and function of money in civil law

Theoretical problems of monetary relations have always been a subject of research of economic
and legal science. In classical legal and economic literature, much attention was devoted to the theory
of money among the authors can be identified Lunts L., G. Hartmann, G. Knapp, K. Marx, L. Harris,
M. Frydmena and others. Some attention was paid to these problems and modern scholars: W. Yarotskiy,
A. Isaev, A. Kochergin, 1. Trubina and others, however, despite a large number of studies, many questions
remain open.

The purpose of this article is to clarify the concepts and functions of money, they perform in civil
matters.

The paper drawn attention to the economic specifics money, found money as manifest themselves
in civil matters formed and functions of money in civil law. After analyzing the opinions of scientists,
concluded that money should be understood in a category of private law.

Keywords: money; functions of money; legal tender; the hryvnia; the form of money; bank
money; electronic money.

Haoditnuna do pedxonezii 18.02.2017 p.

ISSN 2414-990X. Problems of legality. 2017. Issue 136 71



LUBIJIbHE MPABO | UNBIJIbHUW NMPOLIEC. MIXXHAPOJHE NPUBATHE ITPABO

NMonoB OnekcaHap Iroposuny,

KaHouoam 1opuouYHUX HayK,

acucmeHm Kageopu yusisbHo20 npoyecy,
HauioHaneHul topudu4Hull yHisepcumem
imeHi fipocnasa Myopoezo, YkpaiHa, m. Xapkie
e-mail: alexpopov.kh@gmail.com

ORCID 0000-0002-4792-250X

doi: 10.21564/2414—990x.136.85344
YAK 347.958

MPEIOAMLUMHWUIA 3ATIUT AK IHCTPYMEHT
3ABE3MEYEHHS EAHOCTI CYAOBOI NMPAKTUKM:
CYTHICTb | MEXAHI3MM BIMPOBAAXKEHHS
Y UMBIABHE CYAOUYNHCTBO

Jocridacyiomves numanisa 3anposadcenis incmumymy npeoouniinozo 3anumy 6 Hauionaibiii
cucmemi uusLIbH020 cydouuncmea. Poskpumo cymuicms nperoduuiinozo sanumy, a maxodic 1ozo 3Ha-
uenns 0as 3abesneuenns €OHoCcmi cyoosoi NPakmuxu K GYHOAMeHMAaIvHOl 6UMOZU NPUHUUNY NPABOGOT
susnauenocmi. [Ipoananizoeano 00ceio 6UKOPUCIAHHSL THCMUMymy nperoouniinozo sanumy 6 0isibHOCmL
Cydy Esponeiicorozo Cotozy ma Oesikux egponeticokux kpain. Ocobausy ysazy 30cepedtceno na numan-
HSIX NPAB0B020 Pe2YBAHHS NPOUECYAIbHOT opmu nperoduyitinozo nposadxcenns. Jlano poszoprymy
xapaxmepucmuxy niocmae Oist 36epHeHis. i3 NPeoOUITIHUM 3anumom, 00 €KMie nperouyitinezo 3anumy,
cy6’exmie 36epHens, NPOUECYaLbHOZ0 NOPAOKY PO32AA0Y 1 GUPIUEHTS NUMATb, NOCIAGLIEHUX I 3aNnumi, d
MAK0NHC NPOULCYALLHO-NPABOBUX HACIIOKIE Yxeaients npetoduuinozo piuenns Bepxosnum Cydom Yipa-
inu. Jlooamkoso 3eepnymo yeazy na OUCKYCILIHUX NUMAHHIX, SKI MOJCYMb SUHUKAU N0 4ac 3anposa-
Ovrcenis incmumymy nperooulitiinoezo 3anumy 6 CUCmemi YUGLIbIL020 CYOOUUNCMEA.
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IIperoquuuoHHbIil 3aNPOC KaK HHCTPYMEHT o0ecreYeHusl eJHHCTBA CyJe0HOI MPAKTHKH: CYII-
HOCTh M MEXaHM3MbI BBE/IEHUS B IPAK/IAHCKOE CYONPOU3BO/ICTBO

Paccmampusaiomesi 60npocwl 86edenus uncmumyma npeiooutionioz0 3anpoca 6 HAUUOHALLHYIO
cucmemy zpajcdanckozo cydonpoussoocmea. Packpoima cyuynocmo npeioduyioniozo sanpoca, a maxaice
€20 snauenue 01 obecneuenus eOuncmea cyoebHol NPAKmuKi, Kax Qyrnoamenmansiozo mpebosanus
npunyuna npasosoti onpedeiennocmu. Ocoboe sHuManue cocpedomoueno Ha BONPOCax NPasosozo pezy-
JUPOBAHUS NPOUECCYANLHOT (POPMbL NPEIOOULUONH020 NPoussoocmed. B uacmuocmu, npedocmasieno

72 © Ilonos O. 1., 2017



Monoe 0. I. [peroduyiliHuli 3anum Ak iHcmpymeHm 3a6e3neyeHHsa EOHOCMI Cy00801 NPAKMUKU: CYMHICM i...

DPA3BEPHYMYIO XAPAKMEPUCTIUKY OCHOBAHUL Ol 00PAUeHUst ¢ NPEIOOUYUOHHBIM 3ANPOCOM, 00BEKMOs
nPeroouUONH020 3anpoca, cyboeKkmos 00Pawenus, NPoYEccyaibHozo NoPsOKa PacCMompenus U paspe-
wenus 60npocos, NOCMAGIEHHBIX 8 3anpoce, a MAKICe NPOUECCYAIbHO-NPABOBHIX NOCICOCTNEUL NPUHAMIUSL
nperoduyuoniozo pewenus Bepxosuvim Cyoom Yepaunol. Akyenmupyemcs 6HUMAHUE Ha OUCKYCCUOHHDIX
60MPOCAX, KOMOPbLE MOZYM GOSHUKAY NPU 66€0eHUU UHCIUMYMA NPEI0OULUONNO20 3ANPOCA 8 CUCTNEME
Zpadcoancrkozo cyoonpoussodcmsa.

Kiouesbie cioBa: MperoinIIMOHHbIN 3aIPOC; MPEIAUIIMOHHOE TIPOU3BOACTBO; Bepxoshbiii Cyx
VKpauHbl; eIMHCTBO CyAeOHOI MPAKTUKY; IPUHIKIT TIPABOBOM OIPEIETEHHOCTH.

Bcmyn. Cynosa pedopma OyJia i 3aMIIA€ThCST HAPIKHUM KaMEHEM CYyYacHHX
mpobJIeM Iep;KaBOTBOPEHHS B YKpaiHi. Byab-ski KoMeHTapi CTOCOBHO ii mMogasbInoi
HeOOXiIHOCTI € 3aiiBuMK. Y 3B’SI3Ky 3 IIUM He 3HUKAE moTpeba y MpoBeIeHH T0/1ab-
IIUX HAYKOBUX JIOCJI/IZKEHb OKPEMUX aCTEKTiB 3a3HAaYEHOI MPOOIeMaTHKH.

3okpema, OHI€I0 3 HOILOBUX TOYOK CYZ0BOI pechopMHU 3ATHUIIAETHCST TIPOHIeMa
nmoBHOBakeHb BepxoBHoro Cymy YKpaiHu SIK HallBUIIOTO OPraHy B CUCTEMi CY/IiB
3araJbHOI IOPUCAMKINI, Ha KMl TOKIageHa ocoOauBa Miciss — 3abe31edeHHs €HO-
cri cynoBoi npaktuku. [Tounnaoun 3 2010 p., kosm 6yB npuitHATHIT 3aKOH YKpa-
inn «IIpo cymoyctpiii i craTyc cyaniBy», sikuii mo36aBus Bepxopumii Cyn Ykpaidu
MMOBHOBa)KEHb Cy/ly KacalliifHOl 1HCTaHIIil, i 10 CbOTO/IHI Ha CTOPIHKAX IOPUAUYHOI
JITEepaTypu TOUMJINCS TOCTPi AUCKYCii cTocoBHO cTaTycy Bepxoaoro Cymny Yikpaiam
B CY/IOBii cHCTeMi, BUXO/IIUN 3 HUHIIIHIX 3aKOHOAaBUMNX peadmiit [1-4]. Ilpuitnaruii
y depBHi 2016 p. HoBuil 3akon Ykpainu «[Ipo cymoyctpiii i cTtaTyc cy/yiiB» o3Ha-
MeHyBaB 1oBepHeHHs BepxoBHomy Cyny YKpaiHM MOBHOBa)KeHb Cy/y KacaliliHOl
IHCTaHIIi1 3 ICTOTHOIO 3MIHOIO BHYTPIIIHBOI CTPYKTYPH cyay. Binmmosinni HOBen 1iie
OLIBII MOKBABU/IN JMCKYCIIO CTOCOBHO MOJAJIBIIOL [I0JIl HAMBUIIIOTO CY0BOIO OpPramy.

Craroum y4acHUKOM Ili€l IUCKYCii, CJIiji HacaMIiepes akKIleHTyBaTH yBary Ha
TOMY, 11O €/IHICTb CY/OBOI NPAKTUKH € BAKJINBOIO CKJIAQJ0BOIO IIPUHIUITY [1PABOBO1
BU3HAYEHOCTI, SKWH € (DyHIaMEeHTAIbHIM acTIeKTOM BePXOBEHCTBa TpaBa. Bpaxosy-
1oun 11e, Oy/Ib-sIKi PO3AyME CTOCOBHO moAasbioi gosi Bepxosroro Cymy Ykpainu
B CY/IOBili cCTeMi MOBUHHI BUXOJUTU 3 PO3YMIHHS Ba)KJIWBOCTI OCHOBHOI (DyHKIIi1
I[LOTO OPraHy Ta yCBiJOMJIeHHsT HeoOXinHocTi HaganHs BepxosHomy Cymy Ykpainu
MOTY’KHOTO apceHasy 3aco0iB 3a0e31eYeHHsT €JIHOCTI CY0BOI MPAKTUKH.

Y 11bOMY KOHTEKCTi BapTO BiZI3HAYWTH, 10 HOPMHW UMHHOTO 3aKOHOJaBCTBA
dhakTHyHO nepeadavYaloTh JIMIIe OAUH PeaJbHIil iHCTPYyMEHT 3a0e3IeyeHHst €HOCTI
CY/I0BOI IPAKTUKU B IUBIJIBHOMY CYZOYMHCTBI HAWBUIIUM CYJOBUM OPTaHOM —
Hepersisiji CyZIoBUX pillieHb 3 MmijcTas, ycranoBiaenux cr. 355 [IIK Ykpainu. [Ipu
I[bOMY HaBIiTh PO3MIMPEHHST TAKUX I/ICTaB, SIKE BiAOYJI0OCH TCAS TPUAHATTS 3aKOHY
Vipainu «IIpo 3abesneuenns mpaBa Ha crpaBeauBuil cya» Big 12.02.2015 p., He
BUPIIIIIIO TOBHOI Mipolo 1pobeMu eeKTUBHOro BukoHanHs Bepxosaum Cymom
Ykpainu cBO€ET TOJOBHOI (DYHKITII.

TakuM YMHOM, Ha CHOTO/IHI OYEBUAHOIO CTAE TOTPeda y TOIIYKY J0JATKOBUX
IpoIeCyaJTbHIX iHCTPYMEHTIB 3abe3mneuernss Bepxosuum CymoMm YKpaiHu €IHOCTI
CYJIOBOI MPaKTHKH, 10 A03BOJUIO O HiABUIIMTH (DYHKIIOHATBHY e(PeKTUBHICTH
poOOTH HAWBHUIOTO CY/[0BOTO OpraHy Jep:kaBu. SIK BapiaHT BHpIilleHHs M€l TPo-
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6J1eMI TIPOTIOHYEMO MOANCKYTYBATH TIPO MOKJIUBICTD Ta JOIIBHICTH 3alIPOBa/KEHHS
B HAIlIOHAJBHIN cUCTEMI IIUBIJIBHOTO CYyIOYMHCTBA THCTUTYTY MPEIOIUIIIHOTO 3aITUTY.

Ananiz nimepamypnux oicepen i nocmanoska 3aoaui 0ocaioxcenns. ITuranuio
3aIMPOBA/IKEHHS MPEIO/INIIIIHOTO 3aIUTY B IUBIJIbHOMY CYZIOUYMHCTBI BKe TTPUJILJIS-
Jlacst yBara y poborax Takux yuenux, sik I. B. Beiiyn, K. B. Tycapos, B. B. Komapos,
B. M. KpaBuyk, A. M. Pomaniok ta iH. OjHaK mepekoHaHi, MO TMOPYIIeHa HaM#u
npobJieMaThKa 3aJUIMIAETHCS OCTATOUYHO He BUPIMIEHOIO 1 TOTPeOyE MOMATITHX
HAayKOBHUX ITONIYKIiB.

3 orysLy Ha BUKJAJEHE MEmor0 cmammi € PO3KPUTTS CYTHOCTI TPEIOANIILiii-
HOTO 3aIUTY, 0TO 3HAYeHHs /IJIs 3a6e31eYeHHsI €IHOCTI CYZI0BOT TIPAKTUKHU, & TAKOK
MIONIYK MEXaHi3MiB YIIPOBA/I)KEHHS 1[bOTO THCTUTYTY B HAITIOHAJIIbHY CUCTEMY ITUBIJIb-
HOTO CYZIOYMHCTBA.

Buxaao ocnoenozo mamepiany. IHCTUTYT NPEOAUIIAHOIO 3AIUTY AOBOJII
IMUPOKO BUKOPUCTOBYEThCS B nipakTuili Cymy €spornelicbkoro Cotosy, SKoMy Hase-
JKaTh MMOBHOBAXEHHS BUHOCUTHU TIPEIONITIATbHI PINIIEHHS 32 3BePHEHHAMU CYI0BUX
OpTraHiB iep;KaB-4JIeHiB, Ki B TIPOTIECi PO3TJISAY CIIPaB CTUKAIOTHCS i3 TPYAHOIIAMUT
B TJIyMadyeHHi uM 3actocyBaHHi mpaBa CriiBToBapucTBa.

Ax Bigznavae O. AHAPINUYK, i/l TPEOAUIIITHUM 3alIUTOM CJi/l po3yMiT oi-
1iiTHe 3BepHEHHS Cyay Jep:KaBu-usieHa €pporeiicbkoro Coro3dy no Cyay €Bporneii-
cbkux CriBTOBApUCTB i3 KJIOMOTAHHSAM TIPO HA/AaHHS TIyMadeHHs ab0 po3’siCHEHHsI
TOI/TUX HOPMHU/HOPM €BPOIENCHKOTO TIPaBa, MO0 3aCTOCYBaHHST ab0 PO3YMiHHS
SKUX y IAaHOTO Cy/ly BUHUKJIM CyMHIBU TIPU BUPIMIIEHHI KOHKPETHOTO CIIOPY Y MesKax
CBOET IOPUCAUKIT. B yKpalHChKIll HayIll €BpOIENChKOTO TpaBa, 3a3HavYa€ BUCHUH,
icHye KiJibKa BapiaHTiB 1epekiany moHaTTs «preliminary rulings. Okpim BKMBaHHs
TepMiHa «IPEOAUIINHNN 3alUT», 3yCTPIUAIOThCS TAKOXK BapiaHTH <«IOTEpeHIN
3aIUT», «IHTEPIEJSIINHII 3aIUT», <TOOITHA TIPOIIEypay, <IIOTEPEIHE 3aTUTAHHS»
Tomio [5, c. 21].

BixnosiziHo 110 ct. 234 JloroBopy 1ipo 3acHyBanHg €Bporeticbkoi CripHOTH Cy o
€sporneticbkoro Coro3y Ma€ IOPUCUKITIIO BUHOCUTH TOINEPEIHI PIllIEeHHS CTOCOBHO:

— TJIyMadeHHd 11boTo [[oroBopy;

— YMHHOCTI Ta TAyMadyeHHs akTiB iHcTuTyIi Crisbaotu Ta €11b;

— TJIyMa4yeHHs YCTaHOBUYMX JIOKYMEHTIB OpraHiB, 10 iX 3aCHOBaHO akToM Paju,
KOJIM 11i YCTaHOBYI JOKYMEHTU 0OYMOBIIIOIOTH IIE.

Ao B cyai Aep:kaBu-daeHa TOCTAE Take MUTAHHS, 1leil Cy/I, SKIO BBAa)XKAE, 1110
PO3B’sI3aHHSI 1IbOTO MUTAHHS HeOoOXijHe, M06 YMOKINBUTH BUHECEHHS PillleHHS,
Mozke 3BepHyTHCA 10 Cymy i3 3anuToM. Y pasi, SIKIIo Take ITUTaHHS TI0CTA€E y CIPaBi,
110 il PO3TJISANAE CY/ Aep:KaBU-UJieHa, Ynl PIlIeHHS He MOKHA OCKAp/KUTH 3a JIOTI0-
MOTOI0 TIPaBOBUX 3aCO6IB HAI[IOHAJIBHOTO IIPaBa, [IbOMY CYAOBI HAJIEKUTh HepeJaTH
cripasy 0 Cyay [6].

Mopsin 3 Cynom €spomneticbkoro Coto3y KOHCTPYKITiS MPEOIUIIIITHOTO 3aITUTy
icHy€E ¥ y Cy/IOUMHCTBI JIeTKUX €Bporelicbkux kpaid. Tak, y Dpawuttii cy, 1mo posris-
JIa€ CIIPaBy MO CYTi, CTUKHYBIIKCH i3 TIPOOIEMOIO 3aCTOCYBAaHHS HOPMU IPaBa, MOKe
3YNUHUTH MTPOBA/KEHHS Y CIIPaBi ¥ 3BEPHYTUCS /10 HAWBUIIIOTO CY/IOBOTO OPTaHy 3
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MPEIOANIIITHAM 3aITUTOM CTOCOBHO TJIYMaueHHS 3aKOHY, SKIIO BiIMOBiIHE TTPaBOBE
HNUTAHHS € HOBUM, J0CTaTHHO CKJIAJHKUM I BUHMKa€E y Oaratbox crpasax [7, c. 30].

3rigno 3i ct. 12-2 I[IIK Pecny6aikun MosmoBa, SIKIO PpU PO3TJISIi CTIPABU B
Oy/b-sIKiil CyZIOBIill IHCTAHIIII BUHUKAIOTh TPY/HOII 3 TPABUJIBHUM 3aCTOCYBaHHSIM
HOPM MaTepiajJbHOTO UM IPOIECYaJbHOTO IIpaBa, Cy/0Ba iHCTaHIliS 32 BJIACHOIO 1Hi-
iaTrBoi0 ab0 Ha MPOXaHHsSI YYACHMKIB Ipoilecy 3Bepractbest 10 Ilnenymy Buimoi
CYZIOBOI TaJIaTh 32 KOHCYJIBTaTUBHUM BUCHOBKOM, SIKUM PO3’SICHIOETHCS TOPSIOK
3acTOCYyBaHHS 3aKOHY. KOHCY/IBTaTUBHUI BUCHOBOK IyOJIIKY€EThCS Ha BEeG-CTOPIHIL
Bumoi cyzioBoi nanatu [8].

CyTHICTh MPEIOIUIIIHOTO 3aIUTY MOJISITAE Y MOKJIUBOCTI CyLy Oy/Ib-sIKOI iHCTaH-
11i1 IPYU PO3TJIA IIUBIJIBHOI CIIPaBU 3BEPHYTUCH /10 HAWBUIIIOTO CY/I0BOTO OPraHy i3
3aIUTOM I[OZI0 TIPABUJIBHOTO TIJISIXY 3aCTOCYBaHHS KOHKPETHOI HOPMU MaTepiaibHOTO
abo TpoIeCyaTbHOTO TIpaBa.

BeprukanbHo-inTerpoata crcremMa IMBLJIBHOTO CyJOYMHCTBA YKpainu 1mody-
Jl0OBaHa Ha OCHOBI TPbOXiHCTaHIINHOI Mozei [9, ¢. 27]. Byab-gaka nusinbHa crpaBa
MOTEHITIHO MOXKe TTPOUTH TPU THCTAHINIT — TIepIny, aleJdiiiay Ta Kacamiiny. Jlnie
B 0COOJIMBUX BHUIAJIKAX, KON Oy/ie MaTU Micile HEOJHAKOBE 3aCTOCYBAHHSI CYIOM
(cymammn) KacalliiHOi 1HCTaHIll OJJHUX i TMX caMUX HOPM TIpaBa, PIillIeHHsT Y TaKiil
crpaBi Moske ctaTu 00’ekToM meperssiay y Bepxosnomy Cyxi Ykpaiuu, sIKuii, ycy-
BalOUM HEOJHAKOBICTh y 3aCTOCYBaHHI MPAaBOBUX HOPM, CKEPOBYBATHUME CYIOBY
MPaKTUKY y HAMPIMKY i €IHOCTI.

TakuMm 4ynMHOM, NTPOBA/IKEHHA 3 NEPervIsy cyZoBUX pilienb Bepxosuum Cynom
Vkpainu 3 mizcras, nepeadadenux cr. 355 IITK Ykpainu, € 3aco60M yCyHEeHHsT po3-
XOJKeHb Yy CyMoBili npakTuili nmocrdaktym. HaToMicTh 3anrpoBa/iKeHHS 1HCTUTYTY
MPEIOAINIIINHOTO 3aITUTy HABIIAKKW MAa€ Ha MeTi CTBOPEHHSI ITPEBEHTUBHOIO MEXaHi3My
MoTepe/IKeHHST PO3XO/KEHb Y CYZIOBIN TIPAKTHIIL.

Sk crpaBemnuBo 3aznHavae 1. M. Pomaniok, 1e sano 6 MOKJIUBICTD CynaM
HUKYOTO PiBHS 3BepTaTHUCH 3a BiANOBIIHUM BUCHOBKOM /10 Bepxosnoro Cyny
Yxpainu y pasi, SKIIO MijJl yac PO3TJSAAY CIPaBU BUSABJICHO HEBU3HAUYEHICTH Y
3aCTOCYBaHHI 4M TJyMayeHHI HOpMU mpaBa. HecTabimbHICTh 3aKOHOIABCTBA, SKE
MICTUTDH ¥ HETIOOAWHOKWX BUTIAJKAX HEUITKI Ta CyNepedsnBi HOPMU, 3YMOBJIIIOE
HAJXOJ/KEHHS 10 CY/IiB TUCSY aHAJOTIYHUX MO30BiB. Y 3B’s13Ky 3 nmm OyJo 6
edexTrBHIIIE BUPIIIUTH IUTAHHA 1[0/I0 3aCTOCYBAaHHS BiAITIOBIIHUX HOPM IIle Ha
PiBHi Cy/IiB MepIIoi iHCTaHIlil, He YeKalouu, KOJU clipaBa Hajilijze 10 BepxoBHOro
Cyny Yxpainu [10, c. 10—-11].

AHaJIOTIUHY TO3UIII0 CTOCOBHO JIOIIJIBHOCTI 3aTIPOBAKEHHS TTPETOIUITiIHHOTO
3alUTy B HAIIOHAJIbHY CHCTEMY CYIOYMHCTBA CBOTO Yacy BUCJIOBIIOBaja Benerri-
aHchKa Komicisg. 3okpema, y 1. 31 cBoro BucHoBky mono 3akony Ykpainu «IIpo
cynoycTpiit i craryc cyaai» 2010 p. Kowmicis HarosonryBasia, 1o ijies CTBOPEHHS
Bepxosroro Cyy mosisirae i B Tomy, 11100 BiH Ha/[aBaB 3arajibHe TyMaueHHs 3aKOHO-
JIaBCTBA 1 TAKUM YMHOM 3a0e311euyBaB O/[HAKOBE TJIyMayeHHs 3aKOHY BCiMa CylaMu
He JIUIIe TICS TOTO, KO CYTIePEeYHOCTI B TTPABO3aCTOCYBaHHI yKe BUSIBUJINCH, &
710 BUHUKHEHHS TaKuX cymnepeyHocreir [11].
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Po3mipkoByIoun 1po AOIMIJIbHICTh YBeIEHHSI KOHCTPYKITil TTPEIOIUITITHOTO 3aTUTy
B CHCTEMY ITUBIIBHOTO CYZIOUYNHCTBA, BAPTO OKPEMO TIPUIIUTH yBary HaJeKHIN 3aK0-
HOJIABYiil persraMeHTartii ii mporecyasbHoi opmu. Bapro BigznaunTh, 1o B YKpaini
BIKe BIABAJIMCS JI0 CIIPOO BBECTH IHCTUTYT TPEIouIiiiHOro 3anmty. MoBa iie, 30KkpeMa
IIPO /[Ba 3aKOHOIPOEKTH — MPOEKT 3akoHy Ykpainu «IIpo BHeceHHs 3MiH /10 AeIKUX
3aKOHO/IABYMX aKTiB YKpaiHU BiJIHOCHO TTOBHOBaXKeHb BepxoBHoro Cymy YKpaiHus Bijl
24.10.2013 p. Ne 3356-1 [12] Ta mpoekt 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 nes-
KMX 3aKOHOJIAaBUMX aKTiB YKpaiHW 1010 TOBHOBAXXeHb BepxoBHoro Cymy Ykpainu sk
HAWBUIIOTO CYIOBOTO OPTaHy B CHCTEMi CY/IiB 3arajbHOI fopucaukitii> Bix 24.10.2013 p.
Ne 3356-2 [13]. Omnak 06uABI CPOOU BUSIBUJIVICST HEBIATUMUL.

Choroziti, IPOAOBKYIOUN PoHOTY B 3a3HAYEHOMY HATPSIMi, CJIii HacaMIiepes
BU3HAUYUTH, 110 HAJCUJIAHHS MPEIOAUIIITHOTO 3aMuTy, HOTO PO3TJIL]] Ta BUPIIIEHHI
BepxoBuum CyzoM Ykpainum MaioTh 3/iHCHIOBATHCS B PaMKax CaMOCTIHHOTO TPO-
BA/IKEHHSI B CTPYKTYPI IIUBIJIbHOTO CYZIOYMHCTBA — MPEIOUIIIIHHOTO TPOBA/KEHHS.

[Tperouiiiie IPOBA/KEHHST — T€ CYKYITHICTh B3aEMOOOYMOBJIEHUX Ta TIOCJIi[0B-
HUX IPOTleCyaJbHUX il SIKI BU3HAUAIOTH TOPSAIOK 3BepHeHHsT 10 Bepxosaoro Cyy
Ykpainu i3 NPeoAnIlinHNM 3aITUTOM, HOTO PO3TJISL Ta BUPIIIEHHS, a TAKOXK 3aCTOCY-
BaHHS BI/IMOBIJII HA TaKWI 3alIUAT i/l Yac NPUNHATTSA PillleHHs y NUBLIBHIN CIIpaBi.

3 MeToro 3a0e3IeYeHHsT HAEKHOTO 3aKOHOIaBUOTO MEXaHi3My #OTO BIIPOBa-
JUKEHHST B CHCTEMY IUBIJIBHOTO CYOYMHCTBA Ta (DYHKITIOHYBAaHHS, HEOOXIIHO mepe-
JyciM BU3HAYUTH: TII/ICTABU JJISI 3BEPHEHHSI i3 TMPEIOAUIIINHAM 3aIUTOM; 00 €KTH
MPEIOUIIITHOTO 3auTy; cy6 €KTIB 3BePHEHHST; MIPOIIECYATbHUN MOPSIZOK PO3IIISILY i
BUPIllleHHS UTaHb, IOCTABJIEHUX Y 3alUTi; IIPOIECYaJbHO-TIPABOBI HACI/IKN yXBa-
JieHHd rnpetoauitinoro pimeHHs Bepxosuum Cynom Ykpainu. [ligcraBoio 1751 3Bep-
Henus 10 Bepxosroro Cyay Ykpainu i3 IpeognIliiHIM 3a1TUTOM € HEBU3HAYEHICTh
I0/I0 TIPABUJIBHOCTI 3aCTOCYBaHHSI HOPMU MaTePiaibHOTO YM IIPOIECYaIbHOTO TIPaBa.

Cepe/r yMOB, 10 MOKYTb BIJINBATH HAa BUHUKHEHHST BKA3aHOI TiJICTaBU, MOXKHA
BUJIIJTUTH TaKi:

— IUTaHHS 3aCTOCYBAHHS HOPMU IIpaBa CTAHOBUTH 3HAYHY CKJIAQJHICTD;

— BijicyTHI BucHOBKU BepxoBHoro Cymy YKpainu, BUKJIa/leHi B OT0 TTOCTAHOBAX,
YXBJIEHUX 32 pe3yJbTaTaMu MePerysi/ly CyZIoBUX PillleHb, un po3’sicHeHHs [Lnenymy
Bepxosroro Cyny Ykpainu peKoMeHAIliiHOTO XapaKTepy, OB s13aHi i3 3aCTOCyBaH-
HSIM BiITIOBITHOI HOPMU TTPaBa;

— icHye abo niepebava€ThCsl BUHUKHEHHST 3HAYHOI KiJIbKOCTI CIIPaB, TIOB'sI3aHIX
i3 3aCTOCYBAHHSM BiJIIIOBIZTHOT HOPMU TIPABa;

— HOpMa 1IpaBa € HOBOIO Y 3aKOHOJIABCTBI I HE MA€ I0CTaTHLOTO CTYTIEHS 3aCTO-
CyBaHHSI y TIPaKTUIL.

[Iperoauiiiinii 3anuT Mae OyTH 000B’I3KOBO BMOTHBOBAHUM, 3 000B’SI3KO-
BUM TOCUJIAHHSIM Ha OOCTaBUHU, IO IiTBEP/KYIOTh HASBHICTH YMOB JIJIsI HOTO
HallpaBJIeHHS.

OG6’€KTOM TPEIOAMIIIITHOTO 3aMUTY € HOPME MaTepiaJbHOTO TpaBa, BUKJIAEH] ¥
3aKOHaX Ta Mi/I3AKOHHUX aKTaX Ta HOPMU IPOIEeCYyaJbHOTO TPaBa, sIKi MICTATbCS Y
Bi/IIIOBI/IHMX TIPOIlECYaJbHUX KOJEKCaX.
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JloBoJii auckyciiHuM BOAYa€ThCs MUTAHHS 11040 Cy0 €KTiB IIpaBa Ha 3BEp-
HeHHs 710 BepxoBHnoro Cyny Ykpainu 3 mpeoguIliiiHuM 3anuToM. Tak, y 3aKOHO-
npoekTax Ne 3356-1 ta Ne 3356-2 mepeabadasiock, o iHiliaTopaMu 3BePHEHHS 3
MPEIOAUIIITHIMI 3aUTaMi MOKYTh OYTH CY/UIi TIepiioi abo amnessiiitHol iHCcTaHIIii,
a cy0’€KTOM TIpaBa Ha 3BEPHEHHsI — roJioBa ameJsiiitHoro cyay. OKpim 1boro, B
3akoHOMpoekTi Ne 3356-2 mpomoHyBasiocss HaJaTh Take K MPaBO TOJIOBI BiAMOBII-
HOTO BUIIOTO CIEIiaTi30BaHOTO CYy 3a pe3yJbTaTaMM y3araJbHEHHS MPAKTUKI
3aCTOCYBaHHS MaTEPiaJbHOTO 1 TTPOTECYaTbHOTO 3aKOHY TIJIEHYMOM BUIIOTO CITellia-
JII30BAHOTO CYY, SIKUU y CBOIN IMOCTAHOBI MPUIiJE /10 BUCHOBKY, 1110 B PillleHHS Y
cIipaBax BIJIMOBIZIHOT Cy/OBOI IOPUCMKIIT MA€ Miclle HEBU3HAUEHICTh y TTPABUJIb-
HOMY 3aCTOCYBaHHI HOPMH.

Kputukyioun Takuit migxig, B. M. KpaBuyk 3a3Hauae, 1110 HaJlaHHS TAKOTO TIPaBa
JIVIIIIE TOJIOBAM amneJIAIiiHIX 1 BUIIUX CY/iB 3pOOUTD 1€l MEXaHi3M TPUBAJIUM, CKJIaJl-
HUM Ta HeedekTuBHUM. Ha yMKy BUeHOTO, Cy0’'€KTOM 3aIUTy TOBUHEH OYTH CY/Is
MiCIIEBOTO, ATeJAIIHNHOrO ab0 BUIIOTO CIEIiaTi30BaHOTO CY/LY, SIKIIO PIllIEHHS PO
3BepHEHHSI MiATPUMAJIN 3arajbHi 300pu Cy/1iB BianosigHoro cymay. Came Ha 300pax
Bi/ITOBIZTHOTO CY/Iy CbOTO/IHI PO3TJISIAIOTHCA CKJIA/IHI TUTAHHS ITPABO3aCTOCYBAHHS B
manuii yac. Tomy K10 360pK BBasKATUMYTh, 110 BUHKMKJIA IPOOJIEMa, TO JJIs 3allUTy
He 1oTpibHO Oyae «bOaaroc/aoBeHHs» anensdniiinux abo Bummx cyxis [14, c. 33].
OcraHHsI TOYKa 30py HaM BOAYAEThCsT HAHOIIBIIT OO PYHTOBAHOTO.

BpaxoBytoun Te, 1110 pO3TJIsi/T MPEIOUITIAHOTO 3aIUTY M€ BiIOYBATUCS B MeKax
CaMOCTIHOTO TTPOBA/IKEHHS, TIPOIEypa TAKOTO PO3TJISAY MA€E CKIQJIATUCh 3 KiJib-
KOX cTajliit: 1) BIKPUTTS NPEOAUIIITHOTO TPOBA/KEHHS; 2) MiZITOTOBKA CIIPABHU /10
PO3TJIALY; 3) PO3TJISAL CIIPABU Ta BUHECEHHS MPEIOANIIITHOTO PillleHHS.

Posrisay cripaBu y mperoAnIliitHOMY TMTPOBA/KEHH] Ma€ 3/IHCHIOBATUCS, HA HAIITY
aymky, CynoBnmu nanaramu Bepxosaoro Cyny YKkpaiHM aHAJOTIYHO ITpaBUJIAM,
ycranosiennM ct. 360-2 TIIIK Ykpainu. [Ipn niboMmy 3araibHUI CTPOK TAaKOTO PO3-
IJISI/Ly He TIOBWHEH TEePEBUIIYBATH OHOTO MICAISI 3 MOMEHTY BiJIKDUTTS MPEIOJIn-
HIHHOTO TTPOBA/PKEHHS.

PesyabraTom po3rigay cupaBu B NPEIOAUIITHOMY TPOBA/)KEHHI Ma€ cTaTu
npefouitiiine pirmenas Bepxosaoro Cymy Ykpainu, B SKOMy Ma€ MiCTUTUCH BUCHO-
BOK IIOJI0 TIPaBUJILHOCTI 3aCTOCYBaHHS KOHKPETHOI HOPMU MaTepPiaJbHOTO YU TIPO-
1IeCyaJIbHOTO TIPaBa, CTOCOBHO $SIKOi ¥ HajicuyiaBcst npetogauiliiauii 3anut. [pu npomy
B IIITK Ykpainu matoTh OyTH 3aKpillJieHi TPaBOBI HACJIIKKM TaKOTO PillleHHS Ta
MexaHi3mu Hioro 3actocyBanHd. Ha Hamn norngza, 3aisd 1O0CATHEHHSI TO3UTUBHOTO
eexty npeloauIliiinoro mpoBaKeHHs BUcHOBKM Bepxosuoro Cyny Ykpainu, chop-
MyJIbOBaHi 3a pe3yJibraTaMi PO3TJISILY TPEIOAUIIITHOTO 3aUTy, MAlOTh 000B’SI3KOBO
BpPaxOBYBaTHUCh Cy/laMU TIPW YXBaJeHHI PIllleHHs y CIIPaBi, aHAJIOTIYHO TOMY, 5K 1€
nepebavaetbest y cr. 360-7 IITK Yipaiam ais npaBoBux moswuitiii Bepxosroro Cyy
Ykpainu, BTIJIEHUX y TIOCTAHOBAX 3a pe3yJjbraTaMu TEPETJISy Cy/lOBUX PillleHb 3
mizictas, BctanoBiaeHux ct. 355 LITK Ykpainm.

Boanouac, posragmaioun MexaHi3MU 3alTPOBAKEHHS IHCTUTYTY TIPEIOUITIITHOTO
3allUTy B HAIIOHAJIBHY CHCTEMY IUBITBHOTO CY/[IOYMHCTBA, BBAKAEMO 32 HEOOXIiTHE
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JIOJIATKOBO 3BEPHYTU yBary i Ha HU3KY PU3UKIB Ta AUCKYCIHHUX MOMEHTIB, SKi
MOKYTb BUHUKHYTHU 111/ YaC BHECEHHS Bi/IMOBIIHUX 3MiH /10 3aKOHO/IaBCTBA.

[To-nieprire, po3kpuBaYM TPUPOJLY MPEIOAUIIITHOTO 3aANUTY Ta MPEIAUIIITHOTO
MTPOBA/KEHHS, OUEBUJHUM TIOCTAE MMUTAHHS TIPO Te, YN HE CTaHEe BOHO BTPYYAHHIM
B fopucaukitito Koucrurytitinoro Cyny Ykpainu.

Bignosinno no cr. 147 Koucrurytii Ykpainu, ct. 13 3akony Ykpaiau <«lIpo
Kouncrurymniitanit Cyn Ykpainns Koucrurynitinuit Cyn Ykpainu npuiiMae pineHHst
Ta Jla€ BUCHOBKH Y CIIpaBax Io/i0 odilliliHoro tiymMmadeHHss KoHcTuTylii ta 3akoHiB
Yrpainu. CyTHICTb NPEOAUIIITHOTO 3aMNUTY, SIK BXKe 3a3HAYATIOCh BUIIE, MOJIATAE Y
3BepHeHHi 710 Bepxosnoro Cyay Ykpainu 3 NUTaHHSM 1110/10 BU3HAYeHHS IIPABUJIb-
HOTO IIJISAXY 3aCTOCYBaHHS TpaBoBoi HOpMU. [IpuposHo, 110 BiANIOBiAb HA TaKWUil
3anuT cama 110 cobi mepebayae 3acTOCyBaHHs IHCTPYMEHTIB Cy0BOTO TIyMayeHHSI.

Otox, TUTaHHsI CTOCOBHO BTPy4YaHHs B lopucaukiiiio Koncrurymitinoro Cymy
Ykpaiam Ta koHKypenilii pimerb Korcrutytitinoro Cymy YKpaiHu 3 MpeoautiitHinMm
pimennsmMu Bepxosaoro Cyay Ykpaiuu notpebye ITPyHTOBHOTO aHaIi3y Ta 00TOBO-
PeHHs 11le Ha eTarli MiAT0TOBKYU BiIIIOBIIHUX 3MiH /10 3aKOHO/IaBCTBA.

[To-apyre, 110 He MEHII BaXKJINBO, 3aKPIIJIEHHsT 000B’SI3KOBOTO XapaKTepy Mpeio-
muiiitnux pimenb Bepxosuoro Cyzay YKpaiHu aBTOMAaTUYHO TTIOPOZKYBAaTUME JTUCKY -
Cif0 CTOCOBHO 3arpo3u MOPYIIeHHS TTPUHITUITY He3aJeKHOCTI CY//IIB, a/l’Ke CYJIs Ma€
caM TIPUUMATH PIllIeHHd K TJYMAayuTH Ta 3aCTOCOBYBATH HOPMY IIpaBa.

CTOCOBHO 1IbOTO TTUTAHHS CJIiJI BUCJOBUTH OJHO3HAYHY TOYKY 30pY, IO 3aCTO-
CYBaHHsI iHCTPYMEHTY TPEOJAUIIHHOTO 3auTy He Oy/ie BILTMBATH HA MOPYIIEHHS
BUIIE€3a3HAYEHOTO TPUHITUITY, OCKIJIBKU came CY//is, SIKUI PO3IJIS/la€ CIIpaBy, € Iep-
BUHHUM iHIIIaTOPOM HalpaBjeHHs 3anuTy 10 Bepxosaoro Cyay Ykpainu.

Oxpim 11porO, 9K caymno 3ayBaxkye T. B. KomapoBa, po3risa npeoganIiiinoro
3alUTy Ta BUHECEHHS BiJIMOBIJIHOTO PIlllEHHS 32 pe3yJibTraTaMu HOTO PO3IJIsIy He €
BTPYYAHHSIM y IOPUCAUKIIIO CYy/y TI0 OIiHIlI 00CTaBUH KOHKPETHOI CIIPaBH, a JIAIIE
JIa€ BIJUIIOBi/Il HA [OCTaBJICH] Iepe/l HalBUIUM CY/ZOM ITUTAaHHS 1010 TJIyMadyeHHs
Ta 3aCTOCYBaHHS IPaBOBUX HOpM. MeTo10 IperoanIiiHOl IPOolelypy € BUPIlICHHS
MATaHHS 1paBa, a He BUPIillleHHs] KOHKPeTHOro cropy [15, ¢. 159-160].

[To-TpeTe, y KOHTEKCTI MpolecyanbHol (hopMy MPEIOAUITIITHOTO TTPOBAKEHHS,
HalpaBJIeHHST NMPEIAUIINHOTO 3alUTy, HOTO PO3IJs] Ta BUPileHHST BepXoBHUM
Cynom YkpaiHu O/JHO3HAYHO CTaHe IiJICTaBOIO /IS 3YIIMHEHHS HMPOBA/KEHHS Y
cripaBi. BpaxoByioun 11e, 3aTpoBa/XKyI0YX BIIMOBIIHUHN IHCTUTYT Y CUCTEMi ITUBIJIb-
HOT'O CYZOYMHCTBA, CJIiji MiHIMI3yBaTH PU3MKHU HOPYIIEHHS TIpaBa 0COOM Ha PO3TJIS]I
il cipaBU B PO3YMHI CTPOKH, IO € HEBIJI EMHOIO CKJIQJIOBOIO MPaBa Ha CIIPaBeTUBUIA
CYIIOBUI PO3TJISA, TAapaHTOBAHOTO 4. 1 cT. 6 €Bporelicbkoi KOHBEHIII1 PO 3aXUCT
paB JIOJAWHU i OCHOBOTIOJIO)KHUX CBOOO/I.

I mo-ueTBepre, HEe MOKHA OMUHYTH yBarolo i € Te, 1110 3alPOBa/KEHHS IHCTUTYTY
MIPEIOIUIIIITHOTO 3aUTy MOKEe CTBOPUTHU 3arpo3y IepekJaJaHHs CYySIMU Bi/IIOBi-
JIATTBHOCTI 32 MPUUHATTA pimenHs Ha Bepxosuuit Cyza Ykpainu.

AXCIOMOIO IUBITBHOTO TIPOTIECY € TBEPIKEHH:I, 10 BiINOBIIAJIbHICTD 32 Cy/I0BE
pillleHHsT Hece JINIIe CY/Isl, IKHMil HOTO YXBaIKB. Y 3B’SI3KY 3 IUM XOTLIOCST O BKOTpE
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HAroJIOCUTH, 10 NPU3HAUYEHHAM TIPEIOIUIIIHHOTO MTPOBA/KEHHS € BUKJIIOYHO 0TI0-
MoTra cy/siM y (opMyBaHHI €IMHOI MPAKTUKU 3aCTOCYBAaHHS MPABOBUX HOPM Ta
MOTIEPE/IPKEHHST CYIUIIBCbKUX TIOMUJIOK, a a)K HisIK He 3MEHIIEeHHS 1X Bi/INOBIIaTbHOCTI
3a MPUUHATI pillleHHS.

Bucnogku. llincymoBytoun BUKJaJIeHe Y I CTATTI, MAKPECIUMO, MO TIPEo-
JUTIiIiHEe TTPOBA/I)KEHHS MAa€ CTaTH OKPEMUM, J0/IATKOBUM IIPOIECYaJbHUM 1HCTPY-
MEHTOM 3a0e3MeYeHHs €[HOCTI CYJ0BOI MPAKTUKK TOPS/] 3 MPOBAHKEHHIM II[0/I0
neperisiy cynoBux pimenb Bepxopaum Cynom Ykpainu. oro BBeenHs B Hari-
OHAJIbHY CHUCTEMY IMBIJIbHOTO CYZIOYMHCTBA JIO3BOJIUTH PO3IIUPUTH TTPOIECyaTbHi
noBHOBaxkeHHs BepxosHoro Cyzay Ykpainu, a TaKOK CTBOPUTH MTPEBEHTUBHUN Mexa-
Hi3M YCYHEHHS PO3XO/KeHb Y CYJI0Bii ITPaKTHIll, CIIPUATUME 3MEHIIEHHIO KiJTbKOCTI
CYZIIBCHKUX TIOMUJIOK 1, BPENHITi-PEeNIT, 3MEHIIIEHHIO KiJIbKOCTI OCKap>KeHb CYT0BUX
pitrenb. DyHKITIOHYBaHHS 1IbOTO HOBOTO MEXaHi3My B KiHIIEBOMY Pe3yJbTaTi CTaHe
1e O/IHIEI0 3aITOPYKOI0 JIOTPUMAHHSI BUMOT MPUHITUITY [IPABOBOI BU3HAUYEHOCTI SIK
(GyHIAMEHTATBHOTO ACIIeKTy BEPXOBEHCTBA MPaBa.
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Preliminary inquiry as a tool for ensuring the unity of judicial practice: the nature and
mechanisms of introduction in civil proceedings

In conditions of the need to continue the judicial reform in Ukraine, one of the most acute problems
is the problem of the Supreme Court of Ukraine as the highest body in the system of courts of general
Jurisdiction, which is entrusted with a special mission — to ensure the unity of the judicial practice. In
this context the apparent perceived need for finding additional procedural tools to ensure the Supreme
Court of Ukraine, the unity of jurisprudence, which would increase the functional efficiency of the highest
judicial body of the state. In particular, one such tool could be the Institute of preliminary inquiry.

Some research of the introduction of preliminary inquiry in civil proceedings already paid attention
in the work of scholars such as 1.V. Beitsun, K.V. Husarov, V.V. Komarov, V.M. Kravchuk, J].M. Romaniuk
and others. However, we consider, that the stated problems is not fully resolved, and requires further
scientific research.

The objective of this scientific paper is the disclosure of preliminary inquiry, its importance for the
ensure unity of jurisprudence, and search mechanisms for the implementation of this institution to the
national system of civil justice.

Preliminary inquiry is a cowrt appeal addressed to the Supreme Court of Ukraine to provide
interpretation or explanation of the correct way of application rule of law. Thus, the essence of prejudicial
inquiry is the possibility of the court of any instance in civil cases apply to the highest judicial body of the
request regarding the correct way of application the specific substantive or procedural law, thus avoiding
differences in the judicial practice and prevent judicial errors committed in the future.

The Institute of preliminary inquiry most widely used in practice of Court of the European Union.
Provided said institution in civil procedural law in several European countries.

Attempting introduction of the institution of a preliminary inquiry to the national system of civil
Jjustice, should focus on the issues of legal regulation of procedural form of the preliminary proceedings.
In particular, a detailed description of the grounds for appeal to the preliminary inquiry, objects of the
preliminary inquiry, subjects treatment, procedural order of consideration and resolution of the issues
raised in the inquiry, as well as procedural and legal implications of the preliminary decision by the
Supreme Court of Ukraine are provided.

Preliminary proceedings should be separate, additional procedural tool to ensure unity of
Jurisprudence, along with proceedings for judicial review by the Supreme Cowrt of Ukraine. Its introduction
in the national system of civil justice will expand procedural powers of the Supreme Court of Ukraine,
as well as a preventive mechanism eliminating differences in judicial practice will reduce the amount of
judicial errors, ultimately reducing the number of appeals cowrt decisions. The functioning of this new
mechanism will eventually become another guarantee compliance with the principle of legal certainty as
a fundamental aspect of the rule of law.

Keywords: a preliminary inquiry; the preliminary proceedings; the Supreme Court of Ukraine;
the unity of judicial practice; the principle of legal certainty.
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NMPOBAEMHI NMMUTAHHA OHOBAEHHSA 3AKOHOAABCTBA
YKPAIHU B ACIEKTI MPO®ECIMHOIO
NMPEACTABHULITBA AABOKATA
Y UMBIABHOMY T1POLECI

ocnioacyromvcst npononosani saxononpoexmom Ne 5221 «Ilpo enecennst smin do cmammi 10 3axony
Yipainu «Ilpo cydoycmpiii i cmamyc cyodie» wo0do manosnaunux cnopis y cyoaxs> 6id 04.10.2016 p.
HOBI NOJONCEHNS, WO CTNOCYIOMbCS HAOAHH KATIDIKOBANOT NPasosoi 00nomozu adsoKamamil, 30KPema
Y YUBLTLHOMY NPOUECI.

KmiouoBi ciioBa: nipodeciiite 1pecTaBHUITBO; IIMBIJIbHE TIPOIECYATbHE MTPEACTABHUIITBO; [is/Th-
HICTD a/[BOKATa; UBITbHE CYZIOUMHCTBO; a/[BOKAT Yy IIUBIIBHOMY IIPOIleCi; INBIIBHUI TIpOIec.

HInax M. B., acuipanT Kadeapbl TPaxkIaHCKOro npoiiecca, HalmonanbHbli 10pUAMYeCcKil yHU-
BepcuteT nMeHn SApocaasa Myzaporo, Ykpanaa, r. XapbKoB.
e-mail: maxim_shpak93@mail.ru ; ORCID 0000-0003-2119-3828

IIpoGiemHbie BONPOChl OOHOBJIEHNSI 3aKOHO/IATEILCTBA YKPAHHBI B acnekre npodeccuonaib-
HOTO TPEe/ICTABUTEICTBA a/IBOKATa B IPaKAAHCKOM Ipolecce

Hccnedyromes npedrazaemvie saxononpoekmom Ne 5221 «O enecenuu usmenenuii 6 cmamoto 10
3axona Yepaunve <O cydoycmpoticmee u cmamyce cyoeii> OMHOCUMENbHO HESHAUUMETLHBIX CNOPO8 8
cydaxs om 04.10.2016 2. nosvie nonoscenuss, KOMopvle KACAIOMCsL OKA3AHUS KEATUDUUUPOBAHHOU NPABO-
8011 NOMOWU A0BOKAMAMU, 8 TOM YUCILE 8 ZPANCOAHCKOM Npoyecce.

Ilooueprusaemcs, umo 3axononpoexm Ne 5221 «O enecenuu usmenenuii 6 cmamvio 10 3axona
Yipaunor «O cydoycmpoticmee u cmamyce cyoeti> OMHOCUMENBHO HESHAUUMENLHBIX CHOPO8 8 CYOAX> Om
04.10.2016 2. mpebyem dopabomiu ¢ yuemom ezo npasosoil BANCHOCMU, NOCKOILKY HEONPeOeIeHHOCIb
Kpumepusi, no Komopomy onpeoensiemcs He3HauUmenoHoli Cnop, MOXCem 8ul36amy CYU,eCmeeHHbvle npe-
naAmcmeust 0Nt OCYULCMEACHUS NPABOCYOUSL OP2aAHAMU CYOLOHOTL BAACIL.

KimoueBsle cioBa: mpodeccuoHaIbHOE MPEACTAaBUTENbCTBO; TPAXKAAHCKOE TIPOIIECCYabHOE TIPe-
CTaBUTEJBCTBO; JIESATENBHOCTh AJBOKATA; IPAXKIAHCKOE CYIOIPOM3BOICTBO; aIBOKAT B TPAXKIAHCKOM
nporiecce; rpaskJIaHCKUil TIpoliecc.
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Iocmanoexa npooaemu. Bepxosuoio Panoro Ykpainu 04.10.2016 p. 6yio 3apee-
cTpoBano 3akoHONpoeKT Ne 5221 «IIpo BHecenns 3Mmin 10 crarti 10 3akony Ykpainu
«IIpo cynoycrpiil i craryc cyaiB» MI0JI0 MaJIO3HAYHUX CIOPIB y CyJlax», yHeCeHUN
HU3KOI0 HAapOAHUX AenyTaTiB Ykpainu [1]. [lumM 3aKOHOTIPOEKTOM TPOTIOHYETHCS
nonoBHuTH 3MicT cT. 10 3akony Ykpainu «IIpo cymoycrpiit Ta cratyc cyauisy» [2]
HOBUMU TIOJIOKEHHSAMM, SIKi PEryJioioTh MPAaBOBIIHOCUHM 3 HaJlaHHs MpodeciiiHoi
IIPaBOBOI JIONIOMOTH.

Axmyanvricms memu 00caidxcenns. 3 Orsy Ha aKTUBHI 3aKOHO/IaBYI iHiIia-
TUBHU 11010 pepOpMyBaHHS Ha/laHHS IIPABOBOI JIONIOMOTY aKTyaJIbHUM € IIPOBECHHS
aHaJi3y TOJIOKEeHb 3a3HAYeHOT0 3aKOHOIIPOEKTY B acleKTi npodeciiiHoro npej-
CTaBHUIITBA /IBOKATa K MPOMeciiHoro yyacHUKa I1iJ] 9ac 31HCHEHHS [UBIJIBHOTO
CYIOYMHCTBA.

Ananiz ocmannix 00caidxcenb ma nyoaiKayid CBiTUNTD TIPO ICHYIOUY 3alliKaB-
JIEHICTDh Ha CTOPIHKAaX IOPUAMYHOI JiTepaTypu 10 pehopMyBaHHS HAJaHHS ITPABOBOI
JIOTIOMOT'H Y IIUBiJIbHOMY TIpolieci. Tak, ocTaHHIM 4acoM y4eHUMHU-TIPAaBO3HABISIMU
AKTUBHO OOTOBOPIOETHCS MPOOIEMATHKA TaK 3BaHOI «MOHOIIOJI3AIlii» a[BOKATCHKOT
nisgobaocTi. Hanmpukman, C. C. buukoBa BiZICTOIOE MO3UIIITO, 3TIAHO 3 SKOIO JIOTiJIb-
HUM € JIOIYCK Y POJIi IIPe/ICTAaBHUKIB y IUBIJIbHIN clIpaBi He TiJbKK aiBOKATiB, a i
iHMmUX 0ci0, SIKi BiAMOBIAOTH yCTAHOBIEHNM y 3aKOHI BuMoraMm |3, c¢. 15]. lesxki
MUTAHHS [isUIBHOCTI a/IBOKATIB Y MUBITBHOMY TIpoIleci OyJid MpeMeToOM HayKo-
Bux pocaijzkerab C. C. buukosoi ta A. B. Uypmitu [4, c. 26-27], H. 10. Cakapu
[5, c. 232].

Ha namy aymky, Takuii HAQyKOBUU iHTepec BUKJIUKAHUN TepeayciM aKTUBHOIO
pedopMaTopchKOIO MiSMBHICTIO OPTaHiB 3aKOHOAABYOI iHIIIaTUBY Ta OPTaHiB 3aKO-
HOJZIAaBYOI BJIA/IA, METOIO SIKOI € BIOCKOHAJEHHS crienndikm mpodeciitHoi AissabHOCTI
a/IBOKATiB, 30KpeMa I1i/1 yac 3/[iliCHeHHs IPaBOCY/ /1 Y IIUBLIBHUX crpaBax. OkpeMo
3a3HAYNMO, IO MTUTAHHSAM a/[BOKATYPH 3arajioM OyJia MPUCBSYEHa IrcepTaiiia poboTa
T. B. Binpbuuk [6]; K. B. IycapoBum poarisifanuch oOKpeMi MUTAHHI IOPUIANIHOI
MalCcTepHOCTI IOPUCTIB MPU MiATOTOBIl MPOIeCYyaTbHUX JOKYMEHTIB, SIKi, HA HaIl
TOTJISI/T, € TAaKOK TPUTAMaHHUMU JIJIsT TTPOGECIHOI TisIIBHOCTI a/IBOKATIB Y 1TWBIiJIb-
Homy mipotieci [7, c. 291].

Y mporecyasibHill JiTepaTypi CpaBeTUBO CTBEPKYETHCS, MO HANOIIBIIT
HOIMIMPEHO0 (GOPMOIO T0OPOBIIBHOTO TIPEACTABHUIITBA B CY/IOBIl MPAKTHIIL € TIPe/-
CTaBHHUIITBO, sIKe 3IiHCHIOETHCST aJBOKATAMM, OCKLIbKU [IJIsT e(eKTUBHOI peaJii3allii
HnpeAcTaBHUIbKUX (DYHKIINA HeoOXiAHI MeBHUI 0OCAT 3HaHb y rajysi nmpaba Ta
BismosiHa kBamidikaiis [8, ¢. 354]. [oaibHy TOYKY 30py CTOCOBHO MpOdeciiiHOl
MSTBHOCTI aIBOKATIB y TUBiIbHOMY Tiporieci Biactooe . O. Csitamuna [9, c. 276].

Memotro cmammi € posriisij 3micty 3akoHompoekTy Ne 5221 «IIpo BHecenHst 3min
1o crarti 10 3akony Ykpainu «IIpo cynoycTpiii i cratyc cyiiB» 0710 MaJIO3HAYHUX
criopiB y cyzax» (mani — 3akonornpoektT Ne 5221) y 38’s13Ky 3 npodeciitHOO Misiib-
HICTIO a/lBOKaTa y HIMBIJIbHOMY IIPOIleCi 32 UNHHUM 3aKOHOJIABCTBOM YKpPalHM Ta
opmysToBaHHS BJIACHUX MiPKYBaHb MO0 JIOMIIBHOCTI OKPEMUX TMOJIOKEeHb yKa3a-
HOTO 3aKOHOIIPOEKTY.
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Buxnao ocnoenozo mamepiany. JlisnbHictb cy6’eKTa 3aKOHOZABYO] iHII[IaTUBY,
He3Ba)karouM Ha TorepeiHi 3akoHoaByi nporosutiii [10—11], mpomoskye GyTu mos’si-
3aHOIO 3 BIPOBAIKEHHSIM HOBHX ITOJIOKE€Hb YMHHOTO 3aKOHO/ABCTBA YKpaiHW, SIKi
PEryJIIoI0Th aJIBOKATChKY JisbHICTD. /loci MU aHami3yBaim okpemMi 3aKOHOTIPOEKTH
B aCIIEeKTi iX CIiBBIJIHOIEHHS 3 TIPOMECITHUM MPEJCTaBHUIITBOM a/[BOKATA Y ITUBIJIb-
HOMY IIPOIIEeCi, a TaKOK HArOJIONIYBAaJM HAa IPUHIMTIOBI TpodecionaniamMy sk 3acai
Ha/IaHHS KBaTi(hiKOBaHOI TIPABOBOI JIOTTOMOTH aJIBOKATOM y TIUBITBHOMY TIpotieci [12;
13]. [IpenmeTom ke 11i€i HAYKOBOI CTATTI € BUBYEHHS MTPOITO3UIIIH OO0 OHOBJIEHHS
YUHHOTO 3aKOHO/ABCTBA ¥ 3aKOHOMPoeKTi Ne 5221, Tak, 1iuM 3aKOHOTIPOEKTOM TIPO-
nonyetbed nonoBHuTH 1. 10 3akony Ykpainu «IIpo cynoycrpiii Ta ctatyc cyajiiB»
(2016) yacTrHOIO 'ATOIO y Takill pefakiiii: « Bukioune mpeacTaBHUIITBO a/IBOKATOM
iHIIIOT 0COOM B CY/i HE 3aCTOCOBYETHCS 0 TPYAOBUX CIIOPIB, CIIOPIB MO0 3aXHCTy
COIliaJIbHUX TIPaB, MO0 BUOOPIB Ta pedepeH/IyMiB, y MaJO3HAYHUX CIIOPAX, a TAKOK
CTOCOBHO IPECTaBHUIITBA MAJIOJITHIX Y HEIIOBHOJITHIX 0ci0 Ta 0ci0, sKi BU3HaHI
CY/IOM HeJ[i€3/IaTHUMU YU JHE3AATHICTH SIKUX oOMexkeHa. Maslo3HAYHUM CIIOPOM €
Oy/Ib-SIKVIT HEMAITHOBHII CITip, a TAKOK MalHOBUIA CIIP, SIKIIO I[iHA [T030BY He Iepe-
BUILY€E OJTHOTO MiJIbHOHA TPUBEHD>.

Y nosgcHIOBaJIBHIN 3aUCII 0 BKA3aHOTO MPOEKTY 3aKOHY 3a3HAYAETHCS, IO
TOJIOBHOIO HOTO METOI0 € MOJOJIaHHS TTPAaBOBOT HEBMU3HAYEHOCTI MO0 TOHSATTS
MaJIO3HAUHOTO CIIOPY, sIKe BUKOPUCTOBYEThCS y KoHcTuTytil Ykpainu. OpHak 1mosuo-
JKEHHSI BKa3aHOTO 3aKOHOIIPOEKTY, Ha Hallly JyMKY, He PO3BUBA€ IOBHOIO MipOIO
MOHATTS Ta 3MICT MAJIO3HAYHOTO CIIOPY.

3akonoM Ykpainu «IIpo Baecenns 3min g0 Koncruryii Ykpainu (110710 mpaBo-
cymst)» Bix 02.06.2016 p. [14] (mabpas unanrOCTi 30.09.2016 p.) Gy10 BHECEHO HUBKY
HoBes 10 OcHOBHOTO 3aKOHY YKpaiHW, SIKi CTOCYBAJIUCS CIeln@iki aBOKATChKOI
mistibHOCTI. Tak, BkazanuM 3akoHoM OyJio monoBHeHo cT. 131-2 mo Koncturyriii
YKpainu, B SKiil 3aKpilljieHo, 0 BUKJIOYHO aJBOKAT 3IiMCHIOE IPEACTaBHUIITBO
iHII0i 0CcOOM B Cy[I, a TAKOXK 3aXKCT BiJ| KpUMiHaJIbHOrO 00BUHYBaueHHs. OHAK Y
BKasaHiil HOpMi mepeabaueHo, 1Mo 3aKOHOM MOXKYTh OYTH BU3HAUEHI BUHSATKU IIO/I0
MPENICTAaBHUIITBA B CY/i Y TPYJAOBUX CIOPaAX, CIOPax MO0 3aXUCTY COTiaJbHUX
pas, M0/10 BUOOPIB Ta pedepeH/IyMiB, Y MATO3HAYHIX CIIOPAX, a TAKOK CTOCOBHO
MPeICTaBHUIITBA MAJIOJITHIX YN HEMOBHOJITHIX 0ciO Ta ocib, siKki BU3HaHI CygI0M
HeE3/IaTHUMK UM JI€3/IaTHICTh AKX oOMeskeHa [15].

Ha mnamry aymky, Taki KDOKM OpraHiB 3aKOHOJIABUOI BJA/U € BUIPABIaHUMU,
OCKIJTbKU ChOTOJIHI crienudika mpodeciiiHoro mpejcTaBHUAIITBA a/IBOKATa, 30KpeMa
y IUBLIBHOMY IPOIIEC, parHe 0 MaKCUMaJIbHOTO HAGJIMKEHHS 10 €BPOMEHCHKUX
Ta MIKHAPOJHMX CTaHAAPTiB HaJaHHS TIPABOBOI JIOMTOMOTH a[BOKaTaMu 0cobaM, siKi
ii moTpebyIOTh.

Y mpomno3uIisix, BUKJIaJeHUX y 3akoHonpoekTi Ne 5221, crocrepiraerbcs
HamaraHHs cy0’€KTiB 3aKOHOJaBYOI HII[IaTMBY He CKiJIbKU MOCUIUTH Ta 3MIIHUTH
«MOHOIIOJI3aI[i10» aBOKATChKOI JisS/IHOCTI, CTLIbKY HABIIAKK CYTTEBO ii 0OMEXKUTH
6e3 ypaxyBaHHS MOMEPEIHIX 3aKOHOIABYNX iHIMIaTHB, METOIO SKUX Oysia (hakTmaHa
«MOHOTIOJI3allisl» aJIBOKATypH Ha PUHKY HaJaHHS MPaBOBOI momoMoru. Takwit
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BUCHOBOK I'PYHTYETHCA HA TOMY, 1110 JOCTI/P)KYBaHi HAMU MPOIO3UITii 103BOJIIOTH
OyTH MpoIeCyaJbHIMHU MTPeJACTaBHUKAMK 1 0cobaM, siKi He MaloTh CBiZOITBA PO
MPaBO Ha 3aMHATTS aJBOKATCHKOIO MisJIBHICTIO (3aJIEKHO BiJl OKPEMUX KaTeropiit
CITpaB).

Taxi mpomo3uilii 3aKOHOIIPOEKTY BBAKAEMO He CHPUWHATHUMH 3 OIJISIly Ha
HACTYIIHI 3ayBaskeHHSA. BaXKJIMBUM MUTAHHAM B aCMEKTi JOIJTbHOCTI 3aKOHOIIPOEKTY
Ne 5221 € mpobiema Kosa cy6’'€KTiB, SIKi 3MOKYTh HajJlaBaTU MPABOBY JOTIOMOTY Y
(opmi TporecyasbHOTO TTPEICTABHUIITBA TTi/l Yac BUPIMIEHHS CIPaB CyJaMu. 3aK0-
HOTIPOEKTOM TepebayaeThCs, MO SKINO IiHa MO30BY MEPEBUILYE OJUH MIJIbHOH
IpUBEHb, Y CIIPaBi MOBUHEH 3/iIICHIOBATH IPEJCTAaBHUIITBO BUKJIOYHO aJIBOKAT, a
SIKIIO I[iHA TTO30BY € MEHINOIO 32 BCTAHOBJIEHY CYMY, TO BUKJIIOUHE TIPEJCTaBHUIITBO
aJIBOKATOM HE 3aCTOCOBYETDHCH.

3 oryIsAMy Ha Iie MOCTA€ MUTAHHS MO0 MOIIJTbHOCTI MOCIINTHOTO 3aITPOBa-
JUKEHHS «MOHOTIOJI3allil» a/[BOKATChKOI MiSIbHOCTI (ITOCTYIIOBO Ta 3aJI€KHO Bijl
iHCTaHIli). Y TOW ’Ke yac CIocTepiraeEMo HaMaraHHs BHECTU 3MIiHU Y 3aKOHOJIAaB-
CTBO YKpaiHU, METOI0 SKUX € 3HAYHE 3MEHIIeHHs «MOHOTOJI3allii» aJ[BOKaTChKOI
MiSITTBHOCTI, SIK 1€ 3HAXO/IUTH CBill IPOSIB Y MPOIIOHOBAHUX 3aKOHOIPoeKTOM Ne 5221
MOJIOKEHHSX.

Mu BifICTOIOEMO TIO3UIIIIO, IO aJIBOKAT K TPOIECYATbHUN TTPEACTAaBHUK ITiJ Yac
HAJIAaHHS TTPABOBOI IOTIOMOTU Yy (hOPMi TIPOIECYaTbHOTO TIPEJACTABHUIITBA TTPU PO3-
TSI/ Ta BUPIIEHHI MUBIJIBHUX CIIPAB Cy/laMy 3/IiHCHIOE 11 Ha rpodeciiiHoOMY piBHI
3a BCiMa KaTeropissMu IIUBIJIBHUX CIIPaB.

Takox BUKJINKAE 3ayBayKEHHI PO3MIP KOIITIB, AKUMU OIIHIOETHCSA MAJIO3HAUHUH
MaitHoOBUI crip. 3a 3akoHompoekToM Ne 5221, Maso3HAYHUM MAWHOBUM CIIOPOM €
CIIip, Y SIKOMY IliHa II030BY MEHIIa OJJHOTO MiJbiiOHA IPUBEHbD, OHAK HAJaHO O0IPyH-
TyBaHHsI caMe TaKol IPOIIOBOI CyMH.

Bucnosxu. OTosx, 111 BHeceHHs1 0OroBOPIOBaHMX 3MiH /10 3akoHy Ykpainu «IIpo
cyzmoycTpiii i craryc cymai» (2016 p.) HeoOXizHO HooMNpaloBaTH BKa3aHi MPOIO-
3UIIi1, OCKIJIbKM HEBCTAHOBJIEHHS KPUTEPilO, 32 IKUM BU3HAYAETHCS MAJIO3HAUHUN
CHip, MOJKe BUKJIMKATUA CYTTEBI TPY/HOII MPU peasizallii KOHCTUTYIIHHUX MOJIO0KEHDb
aJIBOKATCHhKOI «MOHOIOJIi». [TepekoHaHi, o cy6’eKTy 3aKOHOIABYOI iHIIIaTHBY BapTO
JIeTATbHO OOTPYHTYBATH CHenn(iKy MaJO3HAYHOTO MalHOBOTO CIIOPY, A€Tali3yBaTH
HOro 3MiCT Ta OKPECaUTH OCOOJMBOCTI MPOIECYATBHOTO MTPEACTABHUIITBA aJlBOKATA
3a TAKMMM KaTeropisMu CIIpas.
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The problem questions of update the legislation of Ukraine in aspect of professional
representation a lawyer in civil procedure

The Project of Law Ne 5221 «On Amendments to Article 10 Law of Ukraine «On the Judicial System
and Status of Judges» relatively minor disputes in the courts» from 10.04.2016 is proposed addition to the
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article 10 Law of Ukraine «On the Judicial System and Status of Judges> (2016) the new provisions that
concerning specifics of providing qualified legal assistance.

In the article elucidates the characteristics of the proposed legislative provisions in regard to profes-
sional activity of a lawyer, particularly in civil procedure.

The author has researched the views of scientists lawyers, in particular S. Bychkova, N. Yu. Sakara,
A. V. Churpita and other. The mentioned scientists paid attention to study specific issues of «<monopoliza-
tion» of the Bar on the market that providing legal aid in civil procedure.

The author follows the position that lawyer is as a procedural representative at providing of legal aid
in civil procedure it on the professional level.

In the scientific article emphasizes that the Project of Law Ne 5221 «On Amendments to Article 10
Law of Ukraine «On the Judicial System and Status of Judges» relatively minor disputes in the courts»
Jfrom 04.10.2016, requires rework concerning criterion which identifies minor disputes.

According to the author’s opinion of this scientific article, the subject of the legislative initiative need
proposed more detailed specifics of insignificant property dispute, its content and features of procedural
representation of a lawyer for such categories of cases.

Keywords: professional representation; civil procedure representation; lawyer’s activity; civil
litigation; lawyer in civil procedure; civil procedure.
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3ACTOCYBAHH$ CYAAMM YKPAIHU
HAAIMMEPATUBHUX HOPM MPU PO3TASIAL
CIPAB, LLLO BUHUKAIOTb I3 TPAHCKOPAOHHOI

HEAOBPOCOBICHOI KOHKYPEHLLIT

Bucsimneno npobiemni numanms 3acmocyeanis HadiMnepamueHUx HOpM KOHKYPEHMHOZ0 3AKOHO-
dascmea Yxpainu npu posensoi cydamu cnpas, yckiaonenux inosemmum eremenmon. Ipoananizosano
ni0X00U PISHUX YUEeHUX U000 BUSHAUCHHS NOHAMMSA HAOLMNEPamueHoi Hopmu. 3pobIeHo aKyeHmu Ha 6io-
MIHHOCMSX 3ACMOCYBAHHSL HAOLMNEPAMUSHUX MA IMREPATNUBHUX HOPM KOHKYPEHMHO020 NPpasa Ykpainu.

KiouoBi cioBa: HagiMiiepaTuBHi HopMu (HOpME 0€3110CEPeHbOr0 3aCTOCYBAHHS); IMIIepaTUBHI
HOPMM; TPAaHCKOPIOHHA HeA0OPOCOBICHA KOHKYPEHIlis; eKCTEPUTOPiaibHi HOPMU; €KCTEPUTOPiaibHa
FOPUCUKITISA.

Pebpuw B. FO., acuupant Kabeapbl MEKIYHAPOAHOTO TIpaBa, HalMoHAJIbHBIN 0OpUANYECKUil
yHuBepcuTeT UMeHu SpocaaBa Myzaporo, Ykpanna, r. XapbKoB.
e-mail: rebrishb@gmail.com ; ORCID 0000-0001-7219-0032

IIpumenenue cynamMu YKpauHbI CBEPXHMIIEDATHBHBIX HOPM IIPH PAcCMOTPEHHMH J/iesl, BO3HH-
KalOIMX U3 TPAHCTPAHUYHON HENOOPOCOBECTHON KOHKYPEHIUU

Paccmampusaromcest npobiemuvle 60npoCL NPUMEHEHUSL CBEPXUMNEPATNUBHBIX HOPM KOHKYPEHMHOZO
3aKoHo0amenLCmea YkpaurvL npu paccMompenul cyoamu 0el, OCLOMCHEHHDIX UHOCTIPAHHBIM 21eMEHMOM.
Ananusupyromcsi no0xX00vl PA3IUYHBIX YUEHDIX OMHOCUMENIbHO NOHSIMUSL CEEPXUMNEPAMUBHOU HOPMDL.
Axuenmupyemcs HuMaHue HA PA3IUMUAX NPUMEHEHUS CEEPXUMNEPATNUBHBIX U UMNEPAMUBHDIX HOPM
KOHKYPEHMHO20 npasa Yxkpaunol.

KmoueBbie cioBa: cBepxuMIlepaTUBHbIE HOPMBI (HOPMbI HENOCPECTBEHHOTO ITPUMEHEHU );
UMIIEPATUBHBIE HOPMbI; TPAHCIPAHMYHAS HENOOPOCOBECTHASI KOHKYDEHIHsT; 9KCTEPPUTOPHAIBHBIE
HOPMBI; 9KCTEPPUTOPHUAIBHAS IOPUCAUKITHS.

Iocmanoexa npooemu. 1pobGiema kpaidikariii HaiMIIepaTUBHIX HOPM (st —
HIH) B acnekti po3rJsiy crpas, 1110 BUILJINWBAIOTH i3 BiZIHOCUH 3aXUCTY Bijl TpaH-
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CKOPIOHHOT Heo6pocoBicHoi KoHKypeHttii (nani — HK), Mae Bask/mBe 3HaUueHHS JJIsT
YKPaiHCHKOI TTPAaBO3aCTOCOBHOI MPakTUKU. Ile 3ymMOBIeHO TUM, TTO CYy[OBUIN 3aXUCT
npaB Cy0’€KTIB rOCIIOAPIOBAHHS, CIIOKUBAYIB TOIIO HE MOKe OyTH e(heKTUBHUM i
KOJIN CyJI iTHOpy€ BUOIp Ta 3aCTOCYBaHHs iIHO3eMHOTO TTPaBa, i KOJIU Cy/l He BPaXOBYE
HagsHocTi HIH y BiTunsHgHOMY 3aKOHOZABCTBI. Y MEPIIOMY BUTIAJKY CTBOPIOIOTHCS
TIEPETNKO/IU JIJIsT MisKHAPO/IHOI cIiBIparii (ocTaHHiMU pokamu reorpadisi eEKOHOMITHOI
KOHKYpeHIIii cy0’€KTiB roclofapioBaHHsl BUXOAUTD JaJeKO 3a MeXKi TOBAPHUX PUHKIB
Vkpaltn), y ApyroMmy — HipUBaiOThCS OCHOBU €KOHOMIYHOI Oe3IeKH HAIIOI JepiKaBu.
Came Tomy Memoro cmammi € 3'siCyBaHHS, sIKi HODMU KOHKYPEHTHOTO TIpaBa YKpaiHu
mignanaoTh mix kareropito HIH, a Takox BusiBIeHHSI IPo6GJIeM 1 IIEPCIEKTHB iX 3aCTO-
CyBaHHs IIiji Yac BUGOPY KOMIIETEHTHOTO paBa /10 30608’ s13aHb 3 HK.

Ananiz ocmannix docaioxcensv. IluranHst CHiBBiAHONIEHHS HOPM KOHKYPEHT-
noro npaBa 3 HIH B ykpaincbkili JOKTPUHI HIKOJU HE TMOPYIIyBAJUCH, TOMI SIK
3a3HavyeHa TeMaTHKa HeOTHOPA30BO CTaBasia MPEIMETOM KBABUX HAYKOBUX UCKYCIi
cepell iIHO3eMHUX HAyKOBITiB. 30KpeMa, BOHU OYJIM PO3TJISTHYTI y MPAIsIX TaKUX 3apy-
6iskHUX yueHux, sik: M. Biara-Tymre (M. Bithar-Touchais), M. M. Bosuecencbkuii,
@. JI. Tante (F-J. Danthe), 1. Exonsdeen (J. Adolphsen), X. Kox (H. Koch),
Y. Marnyc (U. Magnus), H. I. Mackaesa, /[. B. Mopo3zos.

Buxnao ocrhoenozo mamepiany. Y HOKTPUHI Mi>KHAPOHOTO MIPUBATHOTO MPaBa
(mami — MIIIT) HIH posrispaoTbest K TigctaBa 0OMeKEHHsST 3aCTOCYBaHHS iHO-
3eMHOTO TIPaBa, OCKIJIBKU BBAXKAETHCH, IO MAE Miclle HU3KA TaKUX HaIliOHATbHUX
MarepialbHIX HOPM, SIKi He MOXKYTh OyTH ycyHeHi abo oOMeskeHi y ¢BOiil il Koti-
31IHOTO MTPUB’SBKOI0 /10 iHO3EMHOTO 3aKOHY. Taki MMoJIosKeHHsT Y OIJIBINOCTI BUTIAKIB
MTOB’s13aHI1 13 3aXUCTOM JIEP;KaBHUX 1HTEPECIB, 1 BOHU, TI0 CYTi, irHOPYIOTh SIK TIpaBUJIa
3BUYAITHOTO KOJII3IHHOTO PeryatoBaHHs, Tak i TPUHIIUIIN aBTOHOMII BOJIL.

Opmnax B Ykpaini noJsioxkenns mpo craryc HIH 3’aBuiochk HemomaBHo — 3
npuitasatTsm y 2005 p. 3akony Ykpainu (nani — 3Y) «IIpo mizxkHapojne npuBaTHe
MIPaBo», MO TAKOXK MOSCHIOE BiJICYTHICTh TEOPETUYHOTO MIJIIPYHTS Ta TOCJiIOBHOI
IIPaKTUKHU iX 3aCTOCYBaHHA. 3a3HAYMMO, 1110 Y BKa3aHOMY HOPMAaTHUBHO-TIPABOBOMY
aKTi He BCTAHOBJIEHI KpPUTepil BilHECEHHS TUX YU IHIIUX MOJIOKEHb MaTepiaJbHOTO
mpaBa YKpaiHu 710 BiAMOBiHOI KaTeropii. ¥ 4. 1 ¢T. 14 1ipboro 3akony Juiie BKa3aHo,
0 MpaBuaa 3aKOHY He OOMEKYIOTh [il iMIIepaTMBHUX HOPM IpaBa YKpaiHu, sKi
PeryJIoTh BiIMOBIHI BIIHOCHHM, HE3aJIeKHO BiJl ITPaBa, 10 MiJJISATAE 3aCTOCYBAHHIO
[1]. Buxozasuu 3 11b0T0, MOKHA CTBEP/KYBATH, 1110 BUPIIIEHHS MATAHHS KBasidikaiii
HIH xoHKypeHTHOTO 3aKOHO/IaBCTBA YKPaiHU MOBHICTIO 3aJIMIIIeHe Ha PO3CY/l CY/0-
BUX Ta aJIMiHICTPAaTUBHUX OPraHiB YKpaiHU.

Opnak mpobsiemMa TOJSITae B TOMY, 10 y (haxoBiit Haykosiit jiteparypi 3 MIIII
HOPMM KOHKYPEHTHOTO IpaBa Gesamnessiiiino signocsats 10 HIH [2, c. 350; 3, c. 64;
4, c. 12], Xoua KOHKPETHOTO METO/IOJIOTIYHOTO aHaJIi3y IUX HOPM Hizme Hemae. Tou-
Hinre, 3apy6iskHa HayKa i MpaKTWKa HaJiMIIEPAaTUBHUMK HA3WBAIOTh TTOJIOKEHHST
AHTUMOHOIIOJIBHOTO 3aKOHO/aBCTBA |5, ¢. 14—15; 6, ¢. 21; 7]. Came B 1iii migraaysi
iMIIepaTUBHUX HOPM 3HAuHO OiJblie, HiXk aucrnodutuBHux [8, c. 16]. HaromicTs
[MUTaHHS [P0 Te, IKMMU € TIOJI0KEHHST 3aKoHOoMaBcTBa y cepi 6Goporsdu 3 HK, mo
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VX TP 3aJIUIIAETHCS BiKkpuTrM. Ha Harry 1ymMKy, 0cOOIUBO BasKJIMBO TSI CYIOBOT
NPAaKTUKU 3IHCHIOBATH YiTKe PO3MEKYBaHHS 3BUYAWHUX iMIIEPATUBHUX HOPM BiJl
HIH xoHKypeHTHOTO TpaBa YKpaiHu, OCKLJIBKM OCTaHHI, HAa BiIMiHY BiJl MepPIINX,
B3araji BUKJIOYAIOTh MMOCTAHOBKY KOJi3iitHOTO uTtanHg [9, c. 201].

3arajioM 10 iMIepaTUBHUX HOPM KOHKYPEHTHOTO TIpaBa YKpPaiHU BiJTHOCATH
iMIepaTuBHI 1paBuia-3a00pOHU. 3 IOPUINKO-TEXHIYHOI TOYKU 30pYy 1ii 3a60pOHU
copmysiboBaHi TIO-Pi3HOMY, X044, K MPABUJI0, BOHU MPIMO YKa3yIOTh, SKUH KOH-
KPETHWIT BUJ MOBEIIHKN HE JOMYCKAETHCS. TaKMMM, 30KpeMa, € HOPMU-3a00POHH
pisanx dopm HK [10, c. 23]. ImnepaTuBHOW0, Ha HAIy AYMKY, TAaKOX € HOpPMa 4.
5 cr. 13 IIK Ykpainwu, 3rigHo 3 sIKOIO He AOMYCKAIOThCsS BUKOPUCTAHHS ITUBIIBHUX
[paB 3 METOIO HEMTPABOMIPHOTO 0OMEKEHHST KOHKYPEHIIii, 3/I0BKUBAHHST MOHOIIOJTb-
HUM CTaHOBUIIEM Ha PUHKY, a Takoxk HK [11]. Ananoriunnm xapakTepoM BOJOJIIE
HopMma 4. 1 cr. 1 3Y «IIpo 3axucT Biz He0OPOCOBICHOI KOHKYPEHIIii», SIKa YKa3ye,
mo HK € 6yap-saki [il y KOHKypeHIlii, 1o cymepedaTh TOPrOBUM Ta iHIIUM YeCHHM
3BMYASM y TOCIOAAPCHKIl aisibHOCTi [12]. 3asHayeHe mpaBuio Mae 6e3yMOBHUIA
XapakTep, OCKIIbKKM MicTUTh 3araibHy 3abopony HK mis Bcix cy6’ekriB rocmoma-
proBanHst. [Tpumipom, Tociogapebkuii ¢y JIbBiBCbKOI 00/1acTi BU3HAB KPEIUTHHIA
JIOTOBIP HEJINCHUM Ha IiJICTaBi TOTO, 1110 <...[MNOJIOKEHHS TAKOTO JIOTOBOPY cyliepevyaTh
iMmmepatuBHuM HOpMaM crareit 1, 9 3V «IIpo 3axuct Biji HeZOOPOCOBICHOT KOHKY-
penttii» [13]. Jlopeuno 3ayBaskuTu, 1o Buinuii rocriogapchbkuii ¢y YKpaiHu TaKoxX
HEO/IHOPA30BO PEKOMEH/IyBaB KBaJi(hiKyBaju HOPMU BITUM3HSIHOTO KOHKYPEHTHOTO
mpaBa sIK Taki, 10 MalOTh 3BUYANHUI iMIiepaTUBHUI XapakTep. Hampukiazn, y 1. 6.5
Pexomenpariii IIpe3usii Buiitoro rocnogapcebkoro cyay Ykpainu «IIpo mpaktuky
3aCTOCYBaHHS 3aKOHOJ/IABCTBA Y PO3TJISA/I CIIPaB, MO0 BUHUKAIOTH 3 KOPIIOPATUBHUX
BiTHOCHH»! yKa3yBaJOCh, IO «aKI[iIOHEPU TOBAPUCTBA HE MOXKYTb CBOEIO yTO/IO0I0
BCTAHOBUTH iHIIN MpaBuJa, HisK mepeadadeHi iMIepaTHBHUMKU HOPMaMHU, 30KpPeMa,
MIOJIO’KEHHST KOHKYPEHTHOTO 3aKOHO/IaBCTBA YKpaiHu» [14].

3 o/1HOTO GOKY, TaKa MO3MILiST CY/y MOJKE HAIITOBXYBAaTH Ha J[yMKY, 1110 B YKpaiHi
KOJI3IHHOTO pPeryJIioBaHHs TIPUBATHUX BiIHOCHH 3aXMCTY Bijfl 3a00pOHEHOT KOHKY-
peHIii O6yTu He MOKe. 30KpeMa, SIKINO Buimii rocrnogapchkuii cya YKpainu uepes
iMIIepaTUBHUI XapakTep KOHKYPEHTHOTO 3aKOHO/IABCTBA HE JIOIIYCKA€ MOXKJUBICTD
MPUBATHUM CTOPOHAM IMOPSIAKYBATH BiIITOBI/IHI Bi/[HOCUHUA 1HO3EMHOMY IPaBO-
HOPSAZIKY, TO 3arajibHe MUTaHHs PO BUOIP KOMIIETEHTHOTO MPaBa BITYM3HSIHUMU
CyZlaMU TIOPYIITYBAaTUCST TaKOK He Masio Ou. OHaK Taka TOYKa 30py He € IMiJTKOM Tpa-
BUJIBHOIO, OCKIJIBKM Yy IIbOMY BUIIQJIKy He aKIIeHTYETbCS yBara Ha KOHIENTYaJbHUX
BizmirHOCTsIX Mik iMnepatuBaumu i HIH nipaBa Ykpainu. [Ipumipom, y 3apyOiskHiil
JiTepaTypi IpUUHATO BBa)kKaTH, MO B OCHOBI 3actocyBanHda HIH 3aBxau nexuTh
nepskaBHul (myOmiunamit) intepec [15, c. 254]. Takuii miaxizn, BaacHe, BimoOpaxkeHuit
y JIBOX PUMCHKHX persiamenTax €C, siki MpUCBsiYeHi BUPITIEHHIO KOMBIHHIX mpodsem
y cdepi TPaHCKOPIOHHKX JIOTOBIPHUX Ta HEAOTOBIpHUX 30008B’s13aHb (mami — Pum I

! Pexomeniantii Brparuiu ynHHicTh Ha migctasi [Toctanosu Buioro rocniogapeskoro cyny «IIpo pesiki
TMIUTAHHS TPAKTUKN BUPIIMIEHHS CHOPIB, MO BUHUKAIOTHh 3 KOPHMOPATUBHUX MTPaBOBiAHOCHH> Ne 4 Bix
25.02.2016 p.
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ta Pum II). 3okpema, y c1. 9 Pum [ ykasyeTbcs, 1m0 iMrepaTUBHUMU HOPMaMH <...€
MOJIO’KEHHS, TOTPUMAaHHS SKUX BU3HAHO KPAiHOIO SIK Take, M0 MAa€ TMPUHIIMIIOBE
3HAYEHHSI [IJIsI OXOPOHU il TyOIYHUX iHTEPeCiB, TAKKUX SIK i1 O THYHWNA, COI[AIbHII
41 €KOHOMIUHUIT yCTpiid...» [16]. Ananoriuno y n. 32 npeamOysu Pum I1 3a3naueno,
0 «MipKyBaHHsI MyOJiYHOTO iHTepecy OOrPYHTOBYIOTh y BHUKJIIOUHUX BUIAJKAX
BUKOPUCTAHHS CyJaMU JlepsKaB-uJeHIB TaKUX MeXaHi3MiB, K 3acTepe:KeHHs PO
nyOIiYHUN TTOPSIIOK Ta MEePeBAKHI IMIIEPATUBHI TTOTOKeHHs» [17].

Yrim HeoOXigHO po3yMmiTu, 1o crenudika 3aKOHOAABCTBA 0ATATHOX JepP:KaB
y cdepi KOHKYpeHIlii g9Kpa3-Taku MoJisiTae y TOMY, 1[0 WOTo peaJisallisi cepej
MPUBATHUX 1HTEPECIB HalllJleHa TaKOokK Ha OXOPOHY i myOmiunux iHTepeciB. Ha
MiZATBEP/’)KEHHS 1[bOTO MOKHA HaBECTH IOJIOKEHHS JeKiJTbKOX HOPMaTHBHO-
npaBoBux aktiB €C y cdepi nporuaii HeOOPOCOBICHOT KOMEPIHITHOT MTPAKTUKH,
3aCTOCYBaHHS SIKUX CHPsIMOBaHe 3a0€3MEUNTH Ta 3aXUCTUTH <ITyOJIiuHi iHTepecu
Bijl TUCKPUMIHAIIITHIX HACI/IKIB Bii HeI0OOPOCOBICHOI pekmamuy [ 18], «ekoHOMIUHI
iHTepecH CIOXMBAYIB BiJl HEIOOPOCOBICHOT KOMEPIIiitHOI AisibHOCTI» [19], a Takox
«HOpMaJIbHe (DYHKIIIOHYBaHHSI PUHKOBOI ekoHoMikuy» [17]. TloxiOHi 3aBraHHs Mae
i 3akoHoMaBCTBO YKpainu. 3okpema, y npeambymi 3Y «IIpo 3axucT eKOHOMiYHO]
KOHKYPEHIlii» CKa3aHo, IO «Ilell 3aKOH BM3HA4Ya€ MPABOBI 3acaJiul MiITPUMKU Ta
3aXUCTy €KOHOMIUHOI KOHKYPeHIlii, 0OMeKeHHsI MOHOIIOIIZMY B IOCIHOJAPCHKIii
MiSIIBHOCTI 1 cpssMOBaHWE Ha 3a0e3medeHHst eeKTUBHOTO (DYHKI[IOHYBAHHS
eKOHOMIKM YKPaiHM Ha OCHOBI PO3BUTKY KOHKypeHTHUX BijHocuH» [20]. Tak camo
y npeamOyii 3Y «IIpo 3axucT Biji HEZOOPOCOBICHOI KOHKYPEHIIil» 3a3HAYa€EThCS,
o «Ilell 3aKOH BU3HAYa€ IPaBOBI 3acaiyl 3aXMCTy CyO’€KTiB TOCIOAapPIOBaHHS i
CIIOKUBAYIB Bijl HEAOOGPOCOBICHOT KOHKYpeHItii» [12].

VY 1[bOMY KOHTEKCTI AesiKi 3apyOisKHI HAYKOBI[ CJIYIIHO 3a3HAYAIOTh, I0: Y TOI
Jac KoJu OaraTbMa yYeHUMHU TIPOMIOHYETHCST TYMAYUTH i 3aCTOCOBYBATH 3aKOHH, II[0
peryJioTh npaBuiaa koHKypeninii gk HIH, HezposyMisimm 3anuinaeTbesi MUTAHHS
PO T€, HACKIJIbKY CUJIBHUM Ma€ OyTH BUPasKEHUI CYCIIIbHUI iHTEpec, 11106 HopMU
3a3HauYCHUX 3aKOHIB BU3HABAJIUCA K HaAiMIepaTuBHi. [Hakiie — posinupioBaibHe
TJIYMadeHHS MPU3Be/ie J0 BKIIOUEHHS KOKHOTO TpaBUja 3aKOHIB J0 BiJIOBiIHOI
kareropii [21, c. 222]. A 1e, K 3a3Ha4YaMOCsS paHille, BUKITIOYATUME OYyIb-SIKY
MOCTAHOBKY KOJi31iTHOTO TUTaHHS y 1iif cdepi, i, MOHANTOJOBHIIIE, MOKIUBICThH
3aCTOCYBAaHHS Cy/JaMM 1HO3eMHOTO IIpaBa y IPUBATHUX CIIOpPax I0J0 3aXUCTY
Bzt TpanckopaorHoi HK. Bapro ckasatu, mo y npaxTtuili BUIUX CyAiB YKpaiHu
TPAIJISIMCS BUNAAKKM TIyMadeHHsT aOCOTIOTHOL GiIbIIOCTI MOJI0KEHb OKPEMUX
MPaBOBUX aKTiB K TaKWX, 1110 MalOThb HajliMIlepaTUBHUN Xapakrtep. IIpumipom,
Bummit rocogaperkuii ¢y Ykpainu momoxenns [IIK Ykpaiau ta 3Y «Ilpo
BiJIHOBJIEHHS TIJIATOCTIPOMOIKHOCTI GOpP/KHUKA ab0 BU3HAHHS 1OTO OAHKPYTOM», IO
PEryJIoIOTh MOPSIIOK PO3TJISIY B TOCHOAAPCHKUX Cy/ax CHpaB Mpo OGAHKPYTCTBO,
BU3HAB TAKUMM, 1[0 MAIOTh IMIIEPaTUBHUN XapakTep y 3HadenHi cT. 14 3Y «IIpo
MiXKHApoHe TpuBaTHe mpaBoy» [22]. Ileit miaxiza, Ha HaAITY TYMKY, 3 METOOJIOTIYHOI
TOYKU 30py OYyB HelpaBUJIbHUM, OCKIJIBKU TPU Takiil kBasidikaiii BixOyBamacs
OueBUJIHA Ti/IMiHA MMPABOBUX TOHATH iMriepatuBHuX Ta HIH. IlokasoBoio B 1ibomy
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cerci € nosutis Ipesunii Bumoro Apo6itpasknoro Cymy Pociiichroi Denepartii,
sdKa B OJIHOMY 3i CBOIX JIMCTIB PeKOMEH/IyBajia HUKYMM Cy/laM He BCi iMIlepaTuBHi
HOPMU POCIHICBKOTO 3aKOHOJIABCTBA BIJIHOCUTH JIO KaTeropil HajiMiiepatuBHux. /{o
OCTaHHIX CJIi/l BIIHOCUTHU TiJIbKU Ti HOPMU TIPaBa, AKi BHACJI/IOK BKa3iBKM B HUX
camux abo yepes3 X 0coOJMBE 3HAYCHHS, B TOMY YHCJI JJist 3a0e3eYeHHs paB i
OXOPOHIOBAaHMX 3aKOHOM 1HTEPECiB YYaCHUKIB IUBIILHOTO 000POTY, PErYJIIOI0TH
Bi/IMOBI/IHI BiZIHOCUHY HE3aJIEXKHO BiJi TIpaBa, 10 MiJJISATAE 3acTOCYyBaHHIO [23].

Bapro nonatu, mo y goxkrpuni MIIITT gocuTh gaBHO Ma€e Miciie TouKa 30py, 3TiZHO
3 SIKOI0 cB0OOa BUOOPY 1HO3eMHOIO IIpaBa MOKe OyTU 0OMeKeHa He TIIbKY HaAiMIle-
PATUBHUMMU TOJIOKEHHSAMU KPaiHU CYy, ajie il TaKOXK 3BUYAHUMU iMIIEPAaTUBHUMU
HOPMaMM, BiJIXiJl BiJl IKUX [TPU peastizallii aBToHOMii BoJii 3abopoHsieTbest |24, c. 158].
[Tpumipom, y 1. 37 npeamOysin Pum [ 3a3Ha9a€THCS, 1110 TOHSTTST «iMIIEPATHBHI TTOJI0-
JKeHHST» Ma€ BiJIPI3HATUCS BiJl TIOHATTS <IOJIOKEHHS, Bijl AKUX HE T03BOJSIETLCS BiJl-
CTYNaTH 3 IOMOMOTOIO YTOM» Ta MA€ TIYMAYUTUCS B OiIbIT 0OMEKEHOMY 3HAYEHH]
[15]. [lo ocTanHiX, 30KpeMa, BiIHOCSATH OKPeMi KaTerOpUYHi IPUITUCH BHYTPIlITHHOTO
3aKOHO/IABCTBA, SIKi TIOBUHHI «IIPUMYCOBO» PETYJIOBATH TIEBHI acTIeKTH TMPUBATHUX
BiJIHOCWH, He3Baskatoun Ha GaskaHHs cTOpiH. HUMM € MOJIOKeHHS BaTIOTHOTO, OaH-
KiBCbKOTO, TPYZOBOTO, CIIOKUBYOTO TipaBa Tomio'. /lo oOMexeHb cBOGOIM BHOOPY
IpaBa MOXKHA Bi/IHECTU TAKOK OKPeMi KOJI3iiHI TTpaBmJia, sIKi MPSIMO He JIOTTYCKAI0Th
aBTOHOMIIO BOJII y JIETKUX MMPUBATHUX BiJHOCWHAX 3 iIHO3EeMHUM ejieMeHTOM. Humu,
30KpeMa, € Kouiiitai Hopmu ripo HK Ta ii, 1110 06MeXytoTh BUIbHY KOHKYPEHILiIO, a
TaKO’K MOPYIIEHHsT TIPaB iHTeJIeKTya bHOI BaacHocTi [25, ¢. 190]. Hanpuknaz, y 4. 4
ct. 6 Pum 11 3a3nauaeThes, 110 Bij paBa, gke mijigrae 3actocyBantio 10 HK srigao
3 KOJI3IMHUMHU HOpMaMu, 3a00POHSAETHCI BiACTYNATH 3a J0TOMOro yroau [16].
[Hakire Takuit BUOIp CTOPIH MOBMHEH BU3HABATHCH CyAOM HesiiicHuM [26, c. 151].

Buxonguu 3 115010, MOKHA TIPUITYCTUTH, MO 103UIlig Buioro rocnomapcbKoro
cyny Ykpainu moso 3ab60ponu BUOOPY CTOPOHAME iHO36MHOTO KOHKYPEHTHOTO
npaBa Oysia 0OyMOBJIEHA He HA[IMITEPATUBHIM XapaKTepPOM 3aKOHOIABCTBA YKpaiH!
y cepi KOHKYpeHIlii, a, BIacHe, caMOIO CIeNn(iKoI0 KOHKYPEHTHUX MPAaBOBiIHOCHUH,
y SIKMX aBTOHOMisI BOJIi CTOPIH 3/iiicHIOBaTHCS He MOske. ToOTO MOKHA TTOTOAMTUCH
i3 IOMiHY104O010 Ha CHOTO/HI y HAYIl i MPAKTUIll TOYKOIO 30PY, MO MepeBaskHa OiJib-
HTICTh TIOJIOKEHb KOHKYPEHTHOTO 3aKOHOJIABCTBA MAIOTh 3BUYAWHUM iMIIePAaTUBHUN
XapakTep, JKi, o/lHaK, He yCyBalOThb caMy MOCTAHOBKY KOJI3iHOTO MUTAaHHS MO0
MPUBATHUX BiJIHOCHH 3aXKCTY Bijl 300POHEHOT KOHKYPEHIIii.

Xoua 11e He 103BOJISIE CTBEPKYBATH HAM, 110 HOPM GE3MOCEPEAHBOTO 3aCTOCY-
BarHst y 3Y «IIpo 3axuct Bix HeoOPOCOBICHOI KOHKYpeHIlii» Hemae. Hagimmeparus-
HUM XapaKTepoM, Ha HaIlly JYMKY, BOJIO/IOTH Ti HOPMU BITYM3HSIHOTO KOHKYPEHTHOTO
3aKOHOJIABCTBA, SAKi Iepen6avyaoTh eKCTePUTOPIaJbHICTh 3aCTOCYBAHHS OJIOKEHD
npaBa YKpalHM IIOJ0 BiZIHOCUH, SKi BUHUKAIOTH 32 KOPJOHOM, ajle MaloThb iCTOT-
HUI BIJIMB Ha €KOHOMIYHY KOHKYypeHIlifo B Ykpaini. Tak, 3rigao 3i cT. 2 3Y «IIpo
3aXUCT BiJl HEZIOOPOCOBICHOT KOHKYPEHIIil» 3aKOH 3aCTOCOBYETHCS /10 BiJIHOCHH, B
AKUX 6epyTh ydacTh cy0’€KTH rocrogapioBanus y 38’s13ky 3 HK, y Tomy uucsi y

! ler. muB. ct. 45 3Y «IIpo MixkHapoHe MpuBaTHE MpaBo», cT. ¢T. 3, 6, 8 Pum I, cr. 14 Pum I1.
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pasi BUMHEHHSI HUMU [Iili 32 MekaMy YKpaiHu, SKIO 11 [ii MalOTh Yd MOKYTb MaTH
HEeraTMBHUI BILIMB Ha KOHKYPEHIIIO HA 11 TepUTOPii, SKIIO iHIlIe He BCTAHOBJIEHO
MIKHAPOJIHUMU JIoTOBOpaMu YKpainu [20].

Axio 3BepHYTH yBary Ha 3MiCT MPOIIMTOBAHOI HOPMU, TO HEe BUKJIUKAE CyMHi-
BiB TOH (hakxT, 110 y Hiil BigoOpaskeHwil 3araJbHOBU3HAHUI TTPUHIIAI PETYJIIOBAHHST
Bi/IHOCUH KOHKYPEHIIi1 y Mi>KHApOHIl MPaKTUIll — eKcTepuTopianbHocTi [27, c. 24].
ITe mpaBuo BTi/IOE y c0O1 TOKTPUHY BILIUBY, IO MPUIYCKAE 3aCTOCYBaHHS YKPaiH-
CHKOI'0 KOHKYPEHTHOTO IIpaBa 010 BIIHOCUH, SIKi X0U 1 Big0yBalOThCS 11032 MEKaMU
TepuTopil YKpainu (i BiATOBIAHO MO3a MeXaMU il TEPUTOPIATBHOI i TTEPCOHATHHOI
FOPUC/INKITIT ), PA30M 3 TUM BJIMBAIOTH YW MOTEHITIITHO MOXKYTh BILTUHYTH Ha €KOHO-
MiUHY KOHKYPEHI[i0 B MeXax 11 HallioHaJIbHOTO pUHKY [28, ¢. 72]. Bixmitumo, 1110
eKCTepPUTOPiajibHe 3aCTOCYBAHHS HailOLIbII BIaCTHBE caMe JIJIsi aHTUMOHOIIOJIbHOTO
KOHKYPEHTHOro 3akoHoaBcTBa [29, c. 19; 30, c. 18]. ¥ 3apy0ikHiii mpakTHUIli eKxcTe-
puTOpiasibHe 3aCTOCYBaHHST 3aKOHIB y cepi 6boporsdu 3 HK € mBuzire BUHITKOM i3
3arajibHOTO TipaBuia. Hanpukmiazn, 0 fepskas, SKi 3aKOHO/IABUO BU3HAIOTH JIOKTPUHY
edexry mast HK, moxna Bignectn Crosanpky Pecry6iiky [31, ¢. 215]. Hatowmicrs,
y POCIfIChKOMY 3aKOHOABCTBI OXOPOHHI iMIIEpaTHBHI HOPMU ITyOJIiUHO-TIPABOBOIO
XapakTepy, 110 BBOAATH 3a060pony Ha BunHeHHst HK, HOoCsTh TepuTopiaibHuil Xapak-
Tep [32, c. 484].

Omnak nasa BitTumaasgnoi Hayku MIIII Teopia sBrmimBy y chepi HK mae mpun-
IIMTIOBE 3HAYEHHS, OCKIJIBKU caMe 3aB/SIKHU 111 MOKHA BU3HAYUTH SIK TTPABOMipPHICTh
3aCTOCYBaHHA KOHKYPEHTHOTO TIpaBa YKpaiHu 103a ii TEPUTOPIEI0, TaK 1 HElpaBo-
MipHICTb €KCTePUTOPIaIbHOTO 3aCTOCYBAHHS IIpaBa IHNINUX Jlep:KaB 10 MOJAIH, 110
BUHHMKAIOTh HA BHYTPIIIHOMY PUHKY YKPaiHH, Y¥ 100 0Ci0, sSKi Aif0Th HAa HHOMY
[33, c. 556]. IIi nuranusa HaOGyBaOTh 0COOIMBOI AKTYAJIBHOCTI B YMOBaX IJI0OAIBHOI
KOHKYPEHIIii, KOJU KiJIbKa JIep:KaB MOXKYTb ITPETEH/yBaTH HA PETryJIIOBAaHHS OJHUX
i TUX JKe BITHOCHH, i, SIK HACJIIOK, Tlepe/l BITYM3HIHUME CyZaMu MocTa€e mpodiemMa
MTOJIOJIAHHS KOJi3ii aHTUMOHOIIOJBHUX (KOHKYPEHTHUX ) 3aKOHIB Pi3HUX KpaiH y
NPUBATHUX BiIHOCMHAX 3 1HO3eMHUM ejleMeHTOM. ToMy /uist 1tiJieit Bubopy Komiie-
TEHTHOTO TIpaBa HEOOXiTHO YITKO BUSHAUUTH, IKUMU € 32 CBOEIO CYTTIO MOJIOKEHHS
3aKOHOJIABCTBAa YKpaiHH, 1110 BU3HAYAIOTh €KCTEPUTOPIaIbHICTh HOTO 3aCTOCYBAHHS,
a TaKO’K 110 BiJIPi3HAE 11i HOPMU Bijl CYMIKHUX ITOHSATb.

Haityacrine excrepuropianbii Hopmu y Hayiti MIIIT nopiBHIOIOTH 3 0/HOCTO-
POHHIMK KOJIi3iiHUMEU HOpMamu [34, ¢. 257; 35, c. 160]. Oxnak, Ha HaITy AYMKY, MiX
HUMM € MAJIO YOTO CHIJIbHOTO. SIK BiZIOMO, CTPYKTYpa KOJi31i1HOI HOPMU CKJIQJIAETHCS
3 00CATY 1 MPUB’S3KM: TIEPITNI eJIEMEHT BKa3y€ HA BUJ] IPABOBITHOCHH, SIKUI Pery-
JIIOE KOJi3iliHA HOPMa, IPYTUM — KOMIIETEHTHE 1IPaBo, MO MiJIATA€ 3aCTOCYBAHHIO
no Hux. Sdxio 6patu g0 yBaru, mpuMipom, mosokeHHs cr. 2 3Y «IIpo 3axuct Bijg
HeI0OPOCOBICHOT KOHKYPEHIIiil, TO y Hill HATOMICTb BiZICyTHIll 0OOB’I3KOBUIA €JIeMEeHT
KOJII3iIHOI HOPpMM — TIPUB’sI3Ka [0 IpaBa Tiel uuM iHmoi mpaBoBoi cucremu. Heob-
XIIHICTh TIPUTATHEHHS /10 BijnosifasprocTi 32 HK BifiMoBiiHO 10 KOHKYPEHTHOTO
3aKOHO/IaBCTBA YKpaiHU BUILUIMBAE JIMIIIE i3 CyTHOCTI Takoi HOpMuU. TobTO eKcre-
putopianbHi HopMu (gami — EH) TexcryanbHO i 3MiCTOBHO BUPasKeHi iHaKIIe, HixK
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KoJ1i3iiiHi mpasuia. OcHoBoto (opmyToBaHHS KOJi31HIHOI HOPMHU € He «BiJIHOCWHU,
0 BUHWUKJIN 32 KOPJIOHOM Ta PETYJIOI0THhCS HAI[IOHATBHIMHU HOPMaMU», a «HaIlio-
HaJTbHI HOPMH, TII0 TIONTUPIOIOTHCST HA BITHOCUHU, SIKi BUHUKJIN 32 KOPJIOHOM». | X04a
Ha TIePITNI MOTJIsI/ JINIIE BiOYBAEThCS MEPECTAaHOBKA CJIiB, HACTIPAB/II 3MIHIOETHCST
CMHUCJI — Yy TepIIoMYy BUIAJKy MU MAaEMO CIIPaBy 3 KOJIi3ii{HOI0 HOPMOIO, Y JIpYy-
rOMy — BU3HAYAEThCS MeKa CYBEPEHITeTY, Ha BITYM3HSIHUN YK iHO3EMHMIT Cy1 HIOK
MOKJIAIAETHCsT 0O0B’A30K 3aCTOCYBATH TaKy HOPMY abo0 3iTKHYTHCS 3 HACJiAKaMu i
3aCTOCYBaHHS B OJIHOCTOPOHHBOMY TIOPS/IKY, IO JIO3BOJIUTH THIIOMY CY/y BiZIMOBUTH
y BUKOHaHHI cyzoBoro pimennsg [36, c. 103].

Tomy, Ha Hamy aymky, EH fotinbHinie crniBBiiHOCUTH caMe 3 Ha/liMIIepaTUB-
HUMU MaTepiajibHUMU TOJ0KeHHsIM. 3okpema, O. M. JKunbioB cTBep/Ky€E, 1110
HOpMa 6e31ocepeIHbOro 3aCTOCYBaHHs HaifuacTilie MiCTUTh YKa3iBKY Ha TEPUTOPI-
anbHy 1 (ab0) mepcoHanmbhy chepy cBoei mii. Y Takomy Bunaaky HIH ckmamaerbest
3 JIBOX YaCTUH: MaTepiajJbHO-TIPABOBOTO 3MICTY i «KBaJiikyodoro exemenTas [37,
c. 348]. Axmro 3BepHYTH yBary, HalpuKIaa, Ha CTPYKTYypy HOpMmU cT. 2 3Y <«IIpo
3aXMCT BiJl HEZOOPOCOBICHOI KOHKYPEHIIiT», TO MOKHA CTBEP/KYBATH, 110 Y Hill TIpH-
CYTHSI KOKHA 13 yKasaHUX yacTuH: 1) MaTepiajbHIii 3MicT — 060B’I30K iHO3EMHOTO
cy6’eKTa TOCIOapIOBaHHs JOTPUMYBATHCh BUMOT HAIliOHAJTBHOTO KOHKYPEHTHOTO
3aKOHO/IABCTBA, AKWO HOTO MOBE/IiHKA, SIKa MA€ MicIle 3a MeKaMU YKpaiHu, BILTUBAE
ab0 MOJKe BIUIMHYTH Ha BIIHOCMHU €KOHOMIYHOI KOHKYPEHIlii y Hamriii aep:Kasi;
2) xBamidikyounii eJeMeHT — 3aCTOCYBaHHS /10 BifjHocuH 3axucty Binm HK mpaBun
KOHKYPEHTHOTO TIpaBa YKpaiHu, SKIO TTeBHA TPOTUIIPABHA MTOBEiHKA 32 KOPAOHOM
HEraTWBHO BILIMBAE ab0 MOKe BILIMHYTH Ha BiIHOCMHU €KOHOMIYHOI KOHKYPEHII
B YKpaiHi.

IIpore B nayii MIIII mosxHa 3HAWTH JIeKiTbKa apryMEHTIB Ha PaxyHOK TOTO, IO
EH 3a cBoe€io cyTHIiCTIO He € HopMaMu Ge3rocepeHboro 3acrocyBanus. Hamnpukiaz,
3araJabHOBiIoMUM € Toli (akT, mo HIH He Moske miamopsaKoByBaT ciiipHe MpaBo-
Bi/IHOIIIEHHS B I[IJIOMY /lii 3aKOHO/IABCTBA JleP:KaBH, sKa npuitHsana 1i. Ock gk 11ei
MexaHi3m onucye A. boromi (A. Bonomi): «Hacnpasai koxkHa iMIiepaTiBHA HOpMa
peryJioe yske By3bKe ITUTaHHS 1 TIIbKU 10/I0 1IbOTO MUTAHHS MOKJIMBO BUPIIINTH,
YU CJIiJl 3aCTOCOBYBATU TEeBHE TOJOKEHHS He3aJeKHO BiJl IBOCTOPOHHIX KOJIi3ili-
Hux HopM. HajiiMriepaTtrBHi IpaBuJia 3a3BMYail He PETyJIOI0Th BCi PABOBIIHOCUHU
BUYEPIHUM 1 BUHSATKOBUM YWHOM, TOMY BOHHW He MPETEHAYIOTh Ha TOBHY 3aMiHy
JIBOCTOPOHHIX KOJIi3iitHUX HOpM» [38, c. 227]. OTxe, 10 TUX acHEKTIB, SIKi He ITiJi-
nagaroTh mix cdepy i HIH, 3acrocoByeThest mipaBo, obpaHe cTOpOHaMu abo CyaoM
[39, c. 2342]. TIpote y pasi 3acrocyBantst EH sk HaziMiiepatuBHOI BifOyBa€eThest, Ha
TIePITUH TIOTJISA, TIOBHE TIMOPSAKYBaHHS BiZIHOCUH 3aXUCTY Bijl TpanckopaonHoi HK
KOHKYPEHTHOMY 3aKOHO/IABCTBY YKpPaiHU, OCKUJIBKU JKOJHUX BUHSATKIB II0JI0 MOK-
JINBOCTI KyMYJIAITUBHOTO 3aCTOCYBaHHS BITYM3HAHOIO i 1IHO3EMHOIO IIpaBa 3aKOHU
Yipainu «IIpo 3axuct ekoHoMiuHOI KOHKYpeHItii» 1 «IIpo 3axuct Bij He06poCcoBic-
HOI KOHKYPEeHIIii» He MiCTATb.

3 ixmoro 60Ky, MOKHa TaKOK CTBEPIKYBaTH, 110 cdepa il 3akony 3Y «IIpo
3aXUCT BiJ HeZOOPOCOBICHOI KOHKYPEHIii» He MOUIUPIOEThCS Ha aOCOIIOTHO BCI
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MUTaHHS, sIKi BAHUKAIOTD Y 3B’13Ky 3 BUOOPOM TIpaBa 100 MPUBATHUX BiIHOCHH
3axucty Big Tpanckopaonnoi HK. Hanpukaan, H. I. MackaeBa BBaskae, 10 cTaTyT
30608’ s13anHs 3 HK oxomuoe HopMu npasa, siki cTocyroThest, 30kpema: 1) migcras
i MesK BiJIOBIAIbHOCTI; 2) 3[aTHOCTI 0COOU HECTH BiMOBIMANBHICTD 3a 3aIO/IisTHY
mKoy; 3) mijcTaB 0OMeKeHHST BiAMOBiAaJbHOCTI Ta 3BiJIbHEHHS Bix Hei; 4) Bij-
MOBiIaJIbHOCTI MPUHIMIIAIA 32 Jii HOoro areHTa i npariBHUKa 3a il po6OTOAABIIS;
5) BUy i po3Mipy HIKOAH, IO TMiJIATAE BiANIKOAYBaHHIO; 6) crtocoby BiIIKo-
JIyBaHHS MIKOAM; 7) 0cib, SKi MaroTh IMpaBO MpeI SIBJISATH NpeTeHsii; 8) raraps
nosezserss Ta iH. [40, c. 180]. HatowmicTp, gxmto npoanamizyBanun Hopmu 3¥Y «IIpo
3axXMCT Bijl HeIOOPOCOBICHOI KOHKYPEHIIii», TO MOJKHA JINTH /10 BUCHOBKY, 110 CEPE]I
yCiX BUIIEBKAa3aHUX MHUTaHb Ilefl HOPMATUBHO-IIPABOBUI aKT PEryJiioe Julie Ti 3
HUX, SIKi CTOCYIOThCS BU3HAYEHHS IIPABOBUX IiJICTaB IPUTITHEHHS HEeI0OpOCOBic-
HOTO KOHKYPEHTa JI0 IUBiIbHO-TPaBOBOI BijamoBigaibHOCTi. TO6TO MuTaHHs 00CsTY
[UBILILHO-TTPABOBOI Bi/IIOBIJAILHOCTI, XapakTep 30UTKIB, IKi MOKYTh OYTH Bi/IIIKO-
JIOBaHi, crocobu i po3Mip BiAIIKOLYBAaHHS TOIIO 1€l MPAaBOBUII aKT HE PETYJIIOE.
[naxie kaxkyuu, cyz, He3aJdeKHO Bijl BU3HAHHSA 1HO3€MHOTO UM BITYM3HSIHOIO TTPaBa
KOMIIETEHTHUM y PeryJiioBaHHI BiIMIOBIAHUX BiJIHOCUH 3 iHO3EMHUM €JIEMEHTOM,
sacrtocoBytoun Bitunsusay HIH ct. 2 3Y «IIpo 3axuct Big He1oOpocoBicHOT KOH-
KypPEeHIlii», MOBHICTIO He MiATIOPSI/IKY€E CIIipHE MPABOBIHOIIEHHS B 11JIOMY TIPaBY
Ykpainu.

OnHak edki HayKoBIl, g9k Harpukiaag M. M. BosHeceHChbKUIA, CTBEPIKYIOTh, IO
HOPMH, $IKi BU3HAYAIOTh €KCTEPUTOPiasibHY chepy MiI0 KOHKYPEHTHOTO 3aKOHO/aB-
cTBa, MoOyA0BaHi Ha crerdiuHiii MeTOLOIOTIUHIiT OCHOBI, 103asK BOHU BU3HAYAIOThH
cepy aii my6aivHOrO IpaBa AepsKaBU CyAy i TOMYy He CIIPSIMOBaHi Ha BUPIIIEHHS
KOMi3iMHUX nuTanb y cdepi npuBaTtHux BigHOocuH [41, ¢. 108—109]. /o Bisoma,
nomnepeHst pepakitist 3akony Icnawii «IIpotn HeOOPOCOBICHOI KOHKYPEHIIii» Y CT. 4
TaKoK Iependadaia, 1o 3aKOH MOMKMPIOEThes Ha akti HK, gKI0 BOHU BILIMBAIOTH
ab0 MOXKYTb ICTOTHO BILIMHYTH Ha iCTaHChKUIT puHOK [42]. Takuii 3aKOHOMABYNI
MiIXij1, Ha IYMKY JeSIKUX 3apyOisKHIX YUYEeHUX, 0OMEKYBaB KOMITETEHIO iCITaHChKIX
cyniB posrisinaty cripasu mozno HK, gakiio BoHa 3xilicHIOBaIa BIJIMB HA 1HO3E€MHI 110
BifHomenHio no Icmawnii punkum [43, c. 75]. Binzuauumo, mo misuinie 1e GopmyJio-
BaHHsI OYJI0 3MIHEHO, i ChOTO/HI Y CT. 3 JIHIlle YKa3yEThCS, 110 3aKOH TTONTHPIOETHCS
Ha I AIPUEMIIIB, podecioHasiB i Oyab-akux iHmmxX GisnuHnx ab0 PUANIHUX OCi0,
siKi 6epyTh yJ4acTb Ha PUHKY [44].

OjiHaK BUICJIOBJIEHI TOYKM 30py He To30aBieHi meBHUX HenoJikis. [To-meprire,
He 30BCIM KOPEKTHO TOBOPUTH 11po Te, 1110 EH He 103BosIsAI0Th HalliOHATBHUM Cy/iaM
posrusiatyl ciipaBu 1po 3axuct Bif HK, gkimmo octanns BrummBae Ha iHO3eMHI PUHKH.
[IIBumiie MoBa iijie He PO KOMIETEHIIIIO CY/ly PO3TJLAaTH CIIPaBy, a PO KOMITETEH-
Iif0 CY/ly 3aCTOCOBYBATH BJIACHWN 3aKOH y il cutyarii. Tak, y 4. 2 c1. 41 IT'K Ykpa-
iHM yKa3aHo, 110 MoJI0KeHHSI 11i€i rmaBu Komekcy' He MOMmMpIo0Thes HA BiIHOCUHY,
B SIKUX O€PYTh y4acTh CyO'€KTHU TOCTOAAPIOBAHHS Ta 1HIIN YYACHUKH TOCTIOAPCHKUX

! [masa 3. OOMeKeHHsT MOHOIIOJII3MY Ta 3aXUCT Cy(’€KTiB rOCIOAAPIOBaHHS | CIOKUBAUIB Bzl HeOOPO-
COBICHOI KOHKYPEHIII.
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Bi/IHOCHH, SKIIIO Pe3yJbTaT iX AiSJIbHOCTI IIPOSBJISIETHCS JIUIIE 32 MEKaMU YKpaiHH,
SKIIO iHIIe He nepeabdadyeHo MiKHAPOIHUM JOrOBOPOM [45].

[To-npyre, y Oyab-siKiii nep:kasi, /e TepeadadacTbCst MOKINBICTH €KCTEPUTOPI-
AJTbHOTO 3aCTOCYBaHHSI 3aKOHY y c(epi KOHKYPEHIIil, 0OpaHHsT KOMIIETEHTHOTO TIpaBa
3aJIeKUTh BiJl TOTO, SKUM YMHOM CyZu ciiBBifiHOCATh EH, gki BusHauaoTh chepy
Jii BIZIMOBIIHUX 3aKOHIB 13, BJIaCHe, KOJII3iiIHO-IIPaBOBUMMU T10J105KeHHsIMU. OcobnBe
3HAUEHHs Il TUTaHHs HaOyBa€ y THUX KpaiHaxX, jie IPUHIMIN BUOOPY KOMIIETEHT-
HOTO TpaBa 3ri/IHO 3 KOJI3INHUMU HOPMaMU He Y3TO/KYIOTbCS 3 TPUITMCAMHU JIESTKUX
3aKOHIB, gKi JI03BOJISIIOTH iX eKcTepuTopiajibHe 3acTocyBaHHs. Hanpuxian, y u. 1
ct. 49 3Y «IIpo MmixHapoaHe MpUBaTHE IIPaBO» CKa3aHO, IO IpaBa Ta 00OB SI3KU
3a 3000B’sI3aHHSIMU, sIKi BUHUKAIOTh BHACJIZIOK 3aBJAHHS KO/, BU3HAYAIOTHCS
IPaBOM JIepyKaBH, y AKill Masa Miciie it abo iHima o6cTaBUHa, 110 CTaJa IiICTaBoo
NI7IST BUMOTHU TIPO BifmmikoayBanus mikomau [1]. HaromicTs y 3raganiii panimre ct. 2
3Y «Ilpo 3axucT Bif HeZLOOPOCOBICHOI KOHKYPEHIIil» 3a3HAYeHO, IO 1leidl 3aKOH
3aCTOCOBYETHCS /10 BIIHOCHH, Y SIKUX OEPYTh y4acTh CyO €KTH TOCIIOAAPIOBAHHS Y
3B’13ky 3 HK, y Tomy umci y pasi BUMHeHHS HUMU [ii 32 MeKaMW YKPaiHU, SKIIO0
11l Z1ii MAaIOThb Y1 MOKYTb MaTU HETaTUBHUU BIJIUB HAa KOHKYPEHI[IO Ha il TepuTopii
[20]. I3 3a3nauenoro BumIMBaE, 1o y pasi, komu akt HK 3xificHioeThesa 32 Meskamu
Ykpainu, ofiHaK 1IPU 1IbOMY HEraTHBHO BIUIMBA€ HA KOHKYPEHIlil0 Ha il TepuTopii,
MpaBuJIa IUX HOPMATUBHUX aKTiB TIPOMOHYBATUMYTh 3aCTOCOBYBATH 3aKOHOABCTBO
pisHuX KpaiH: abo 1HO3eMHOI JlepKaBy — sIK Oe3rmocepeHboro Miciist BunHeHHs: HK,
a6o Ykpainu — sk miciig BrumBy HK Ha ii KOHKYpeHTHU PHUHOK.

Axmo norogutrcs 3 gymroo M. M. BosHeceHChKOTO, TO 3acTOCYBaHHS CT. 2 3Y
«ITpo 3axucT Bt HeZOOPOCOBICHOT KOHKYPEHII» Y CYyJ0BHUX CIIPaBax OO0 3aXUCTY
Biz TpanckopaonHoi HK € GesmicraBHUM, OCKIIBKY TTOAIOHOTO POALY IIOJIOKEHHS
BU3HAYatOTh cepy il myOpigHOro mpaBa JAepsKaBy CyLy i TOMy He CIIPsIMOBaHi Ha
BUPINIeHHS KOJi3iHUX TUTaHb y cdepi npuBaTHUX BigHOCWUH [41]. Takwmii mizaxiz,
BJIACHE, TlepegdaYaTrMe HeoOXiAHICTh OpieHTallii BUK/IIOUHO Ha 3arajibHi KOJIi3iiiHi
npaBuia. OpHak mpobsemMa ToJsiTaE B TOMY, 1[0, BUPIIIYIOYM MTUTAHHS B 00J1acTi
TPAHCKOP/IOHHOI KOHKYPEHIIil, BIIMOBIIHI KOJIi31iHI Ti/[X0/I1 BITYUN3HAHOTO 3aKOHO-
JIaBCTBA HE JI03BOJISTIOTH PIBHOIO MipOIO BpaxyBaTH iHTepecH BCiX cy6 €KTiB, sKi TUM
9y {HIITUM YUHOM TIPUCYTHI HAa PUHKY, B TOMY YHCJI CrioskuBayiB. ToOTO 3aCTOCYBaHHS
MaTepiaTbHO-TIPABOBUX HOPM iHO3eMHOI Iep:KaBW y BUIAJKY, KOJU TOPYIIEHUI
KOHKYPEHTHUH PUHOK YKpalHW, MOTEHIIHHO MOJKe TTPU3BECTU JI0 TOTO, MO 3aMiCTh
HeOoOXiTHOCTI MOBHOTO BiJIHOBJIEHHSI KOHKYPEHTHMX BiJIHOCUH Ha PUHKY HAIIOi Jiep-
JKaBU Cy/l 3000B’s13aHUI Oy/le 3aXUCTUTHU JIUIIE THTEPECH OKPEMUX TOCTPAKIATUX
oci6 Bij Takoi nosepinku. OcobnuBi NPobAEMH OCTAHYTh TOAI, KOJM BUSBUTHCH,
110 iHO3EeMHE TIPaBO, Ha BiZIMiHY Bi/l BITYN3HIHOTO, HE BU3HABATUME ITPOTUITPABHUN
XapakTep MeBHUX [Iii HA PUHKY YKpaiHu.

Buxonsuu 3 1150ro, HOpMM KOHKYPEHTHOTO 3aKOHO/IAaBCTBA YKPaiHH, sIKi 1epeji-
6avaloTh EKCTEPUTOPiaIbHE 3aCTOCYBaHHSI, BAPTO KBaTi(DiKyBaTH SIK HaAiMIIEPaTHUBHI
TTOJIOKEHHS, OCKLIBKY caMe BOHU Y Pa3i BUKOPUCTAHHS 3araJbHUX KOJI3IMHUX HOPM
MOJKYTh KOPUTI'YBATH IXHIO JIif0, TiAMOPSIIKOBYIOUM HAWOLIBIN BayKIUBI TUTAHHS YKpa-
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THCHKOMY KOHKYpPeHTHOMY mpaBy. SIk caymrno 3asnadae H. I. Mackaesa, Oyab-sika
Jlep:KaBa Ma€ 3HaAUHUI iHTepec B HalllOHAJIbHO-IIPABOBIN peryiaMeHTallii Bi/[HOCUH
KOHKYPeHIlii Ha cBoeMmy punkKy [46, c. 153], OCKiJIbKU TlepeBasKHO BHYTPILTHIMU
HOPMaMU 3aKOHOJIaBCTBa TepeabadeHi ajieKBaTHI [T BiTYM3HSIHOTO CTaHy PO3-
BUTKY KOHKYPEHTHUX Bi/IHOCHH MipH TIPaBOBOI BiiNOBilanbHOCTI. OTXKE, MEXaHi3M
KoJsi3ifiHoro perymoBanHs TpaHckopaonnoi HK B Ykpaini moBuHeH AidTH Takum
YUHOM, 00U BiH, 0 MOKJIMBOCTI, He JOIYCKAB PETY/IIOBAHHS BiIIIOBIIHUX BiIHOCHH
HOpMamu 3apyOisKHOTO TIpaBa, SIKIIO TeBHA 1HO3eMHA TIOBE/[iHKA ICTOTHO BILINBAE HA
€KOHOMIUHY KOHKYPEHIIIIO B HaIllill lepKaBi.

3aBepIyoun JOCTiPKeHHsT Y BKa3aHiil cTaTTi, OKpeMy yBary HeoOXiJHO 3Bep-
HYTH Ha MUTAHHS CIIBBIIHOIIEHHSI €KCTEPUTOPIaJbHOI 1 creliaJbHOl KOJi31HHO1
HOpMH Y cepi 3a00pOHEHO0I KOHKYPEHIIil, OCKiJIbKY y HayKOBiil JiTeparypi 3ycTpi-
YAETHCST yMKA MPO Te, 0 BOHU CyIepedaTh OJHA OAHIN i B3aeMHO cebe BUKIIIO-
gaoTh [36, c. 105]. IIpoTe Taka mosuilis He € 3aragbHONpHiTHATOL. Hampukiaz,
X. Kox (H. Koch), ¥. Marayc (U. Magnus) cBOro 4acy HaBIAaKU CTBEPJIKYBAJIH,
[0 CIeIiaTbHO PO3p0o0JIeHa Y HIMEIbKIN Cy/0Biil MPaKTUIli KOJi3iliHa MPHUB’sI3Ka
«3aKOH MIiCIIe3HAXO/[KEHHSI PUHKY> BTIJIIOE Y COOI HOPMATUBHUI TIPUHITUI «ePEKTY>
(HaciAKiB), IKMIT IPUTaAMaHHMIT MaTepialbHOMY 3aKOHOAABCTBY y cdepi Goporbbu
3 HEI03BOJIEHOIO KOHKYPEHIi€o [34, ¢. 262]. 3asznaueHy TOUKy 30py OGiJIbIIicTh iHO-
3eMHUX HAYKOBUX KiJI pO3ALIAIOTH i joruni [47, c. 172, 180; 48, c. 49].

Ha nmamy nymky, HagimuepatuBHi EH KOHKYpeHTHOTO 3aKOHO/IaBCTBA YKpaiHu
MOXYTb TAPMOHIYHO BIIMCYBAaTHUCh y CHEIiaJIbHUN MeXaHi3M KOJIi31IHOTO peryJio-
BaHHs TpaHckopaonHol HK. Bapro nam’dararu, 1o ekcrepuropiajbHe IIPaBUJIO
ct. 2 3Y «IlIpo 3axucT Bij HeL0OPOCOBICHOI KOHKYPEHILii» MOXKe AisITH He 3aBK/H,
OCKIJIBKM BOHO TIOB’A3Yy€ cepy il 11boTo 3aKOHY 3 HAsBHICTIO TOTO K TaKW 3B’SI3KY
1HO3eMHO1 KOHKYPEHTHOI MOBEIHKN 3 MTPABOTOPSIAKOM YKpainu. K mpaBUIbHO
3a3HavaB HiMerbkuit HayKoBellb 11. A. Jlepinrep (P. A. Deringer), 3Y «IIpo 3axuct
BiJl HETOOPOCOBICHOI KOHKYPEHIIii», BITYM3HSIHE aHTMMOHOIIOJIbHE 3aKOHOIaBCTBO
MOIIMPIOETHCS HE TIbKU HA IMiIIIPUEMCTBA, SKi MAIOTh I0PUANYHY aJ[pecy Ta Ipalio-
I0Th B YKpaiHi, ajie i Ha MiIMPUEMCTBA, SIKI He MAIOTh B YKPaiHi IOPUANYHOI aJIpecH,
OCKIJIbKM 3aKOH 3aCTOCOBYETBCS /IO BCiX [Iiif, IKi MAlOTh HACIJKY JIJIsl pUHKY YKpa-
inu, Gaiiayske Kum, Ta e I aii sailicaooTbes [49, c. 289].

OnHak 3HAYHUM HEIOJIKOM YMHHOTO 3aKOHOJIAaBCTBA € T€, IO B HHOMY HE PO3-
KPUBAETHCS MTOHATTS HETATUBHOTO BILTMBY Ha KOHKYPEHIII0O HA TEPUTOPil YKpaiHu.
Ax npasusbno 3ayBaskuB C. B. [kusp, wi [IpaBunamu posrisay crpas mpo mopy-
MMEeHHST 3aKOHO/IABCTBA PO 3aXUCT EKOHOMIYHOI KOHKYPEHIIii, Hi 3aKOHOM PO 3aXUCT
eKOHOMIYHOI KOHKYPEHI[ii, Hi OYyIb-IKMMM JOKAJIbHUMKM HOPMATUBHUMU aKTaMK
AHTIMOHOTIOJIBHOTO KOMIiTeTy YKpaiHu He BCTAHOBJEHI KBasiiKailiitHi BUMOTH 91
METOIUKY BU3HAYEHHST BUITAJKY, KOJIW [Iis YU O€3/isIbHICTD, MO MICTUTh O3HAKU
MOPYIIEHHS 3aKOHO/IABCTBA IIPO 3aXUCT eKOHOMIYHOI KOHKYPEHILii, BI/IYyTHO BILIMBAE
Ha YMOBM KOHKYPEHIIii Ha PUHKY, a KOJU BOHA TAKOTO BILIUBY He YiMHUTD [50, ¢. 51].
3ayBaskumo, 110 npasuia 3Y «IIpo 3axuct Bij HeL0OPOCOBICHOI KOHKYPEHIIii» He
MICTSTh JKOJTHOI 3TaJIKU TTPO T€, UM 3aCTOCOBYIOTHCS TIOJIOKEHHS BiJIIOBITHUX HOPMa-
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TUBHMX aKTiB 710 TUX (popm TpaHckopaonnoi HK, ski cpsiMoBaHi BUKJIIOYHO TPOTH
iHTepeciB cy0’€KTiB TOCIIOAAPIOBAHHS, i TOMY He 3a4illafoTh KOHKYPEHTHI BiJIHOCHHM
i KOJIEKTUBHI IHTEPECH CITO;KMBAYiB 3arajloM. 3a3HaUMMO, 1110 BUIuii rocmoaapchbKuii
cyzl YKpaiHu BjKe HEOZHOPAa30BO BKa3yBaB, IO JIsT KBasTi(hiKallii it cy6’ekTiB TOCTIO-
napioBanns sk HK #e € BaxxmBuM (hakT HacTaHHS HACTIKIB Y (pOpPMi HEIOMYIIIEHHS,
yCYHEHHsT 4y 0OMeKeHHsI KOHKypeHIii [51].

Onnak, sk caymno 3ayBaxkye C. B. Ilepemor, 3actocyBanHs 10pUCIUKITIHHIX
CTaH/IapTiB, 1[0 HE BUMAaraloThb YiTKOTO Ta TICHOTO 3B’S3KYy MiX JI€I0, MO0 SKOI
3/IIMCHIOETHCS IOPUCIUKITIS, Ta PETYJIIOI0Y0I0 IEPKABOT0, TOTEHITIHHO BeJle 10 CKIal-
HUX IOPUCANKIINHUX KOHGIIKTIB [52, ¢. 73]. Tomy MokHA IPUITYCTUTH, 1110 BKa3aHi
BUIIAJIKK He OXOILTIOI0ThCs chepoto cT. 2 3Y «IIpo 3axuct Bijg He0OPOCOBICHOT KOH-
KyPEHIlii», OCKiJIbKM BOHA Tiepesbadae 3acTOCYBaHHsT 3aKOHY JIHIIIe /10 TiEl iHO3eMHOI
HeZI06POCOBICHOT MOBEAIHKY, IKa MA€ Bi[UyTHWIT HEraTUBHUI BILUINB Ha KOHKYPEHIIIIO
B YKpaiHi, a 0TKe, Ma€ TIPsIMe BiIHOIIEHHS /10 BHYTPIIITHLOTO PUHKY HAIIOI JIEPsKaBH.
Takuil miaxig, HA HAILLY AYMKY, HAaBIAKW, Y3TO/PKYE eKcTepuTopianbanii edext 3Y
«ITpo 3axucT Bz HeOOPOCOBICHOT KOHKYPEHIIii» 3 Cy4aCHUM KOJI3IHUM peryJo-
Banusm HK.

Bucnoexu. Croro/iHi B Hay1li KOJI3IHHOTO TTpaBa HEMAE €IMHOTO TOTJISIY Ha Te,
SKUMH € 32 CBOEIO CYTTIO TOJIO)KEHHSI KOHKYPEHTHOTO 3aKOHO/IaBCTBA, 1110 BU3HA-
YaloTh €KCTEPUTOPIATbHICTD HOTO 3aCTOCYBaHHS, a TAKOXK IO BIiZPI3HSE I1i HOPMU
Bijl cymixkHuX mpaBoBux kareropiit y MIIII. IIpore nepekoHMBOI0O € TOUKA 30PY
THUX YUYEHUX, SIKi BBAKAIOTD, 1110 Y MeXaHi3Mi KOJIi3IHOTO PeryJioBaHHs Taki HOPMU
MOBUHHI BiJ[irpaBaTi PoJib HaJiMIIepaTUBHUX. ¥Y 3B'S3KY 3 IIUM B YKpaiHi icHYe
norpeba y NpUIHATTI CHeIiajibHOl METOIMKYA BU3HAYEHHSI HETAaTUBHOTO BILJIUBY
iHO3eMHOT HeZ0OPOCOBICHOT TIOBEIIHKM Ha YMOBM KOHKYPEHIIi Ha BHYTPIIIHbOMY
puHKy. Takuii HOpMaTUBHO-TIPABOBUI aKT MOBUHEH CIPUSATH TPABUIBHOMY 3aCTO-
cyBanHio cT. 2 3Y «IIpo 3axuct Bix HemoOPOCOBICHOI KOHKYPEHIIii» K HaimIepa-
TUBHOI HOPMH 1 3a1106iraTi BUHMKHEHHIO BUIAAKIB Oe3IiAcTaBHOL il BITYUN3HIHOTO
3aKOHOJABCTBA 1110710 TpaHckopaonHoi HK, sika Masia miciie Ha Teputopii 3apyOisKHOT
JIep>KaBHU.
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Iocmanosxa npooaemu. YponosK TPhOX POKIB, 110 MUHYJIN IIC/IS CKACyBaHHS
JIiTIeH3yBaHHsI OTepalliil 3 MeTaT0OPYXTOM, BiZICYTHE HaJIEKHE TPaBOBe 3abe3MeYeHHsI
JI03BLJIBHOI crcTeMu Yy 1iil cepi. Jleperysilisi puHKy MeTagoOpyXTy He IIpU3Besia
JI0 OUiKYBAaHMX MO3UTUBHUX PE3YJIbTATiB, OCKIIBKNH €KOHOMIKO-IIPaBOBi MPObIeMI
MeTaTypriiiHOl Tasy3i B OCTaHHI poku Juine 3aroctpuiucs. [lutanHs 103BijabHOIL
CUCTEMU 3ATUIIAETHCSA BIIKPUTUM, OCKIJIBKM Hapa3i HeMa€e MeXaHi3My IIJKOBUTO
JIETATLHOTO 3/IFICHEHHST OTepaIliil 3 METAT0OPYXTOM.

Ananiz ocmannix docaioxcenv i nyonixayit. 1103UTUBHOIO TEHAEHINEIO ISt
HAyKU TOCTOJAPCHKOTO TPaBa € MOCJIiPKeHHS BYCHUMH TOCIIOaPCHKOTO-TTPABOBOTO
3abesreyeHHsT OKpeMuX c(ep rocrnosapchKoi AisabHOCTI. JIilleH3yBaHHS SIK €JTeMeHT
OpraHi3aIliifHO-TOCIOaPChKUX BIITHOCUH 3aliMa€ He OCTAHHE Miclle Yy MOCJiKeHH1
rajy3eBOro roCIoAapChbKO-MPABOBOTO 3a0€3IIEUEHHSsT, 30KPEMa MPAaBOBE PEryIIOBaHHI
00iry JliKapchKuX 3ac0o0iB Ta aCTeKTH JIIEeH3yBaHHs Y il cepi BUCBITIEHO Y MPaIsix
B. M. ITamkona [1], a KpuMiHAJIBHI TPABOTIOPYIIIEHHS Y cepi TOCTIOAAPCHKOI /TislTh-
HocTi pocimkero y poborax H. O. Tyroposoi [2]. TIpore opranisariiino-rocrozgap-
ChKi BiIHOCMHU Ha PUHKY MeTaso0pPYXTY, Ha JKaJlb, 3JIUINAIOTHCS He JOCIIiIKEHUMA.

Mema cmammi. Metoio 1y6iikallii € okpecieHHs IPOOJeMHUX MUTaHb TOCIIO-
JIapPCHKOTO-TTPABOBOTO 3abe3MeyeH sl JO3BLIbHOT CHCTEMHI OIepalliil 3 MeTaIoOpyXTOM
Ta BUPOOJIEHHS BJACHUX IPOIO3UILI 1010 MOJEpHi3allii rocIogapchbKoro 3aKOHO-
JaBCTBA y it cdepi.

Buxniao ocnoenozo mamepiany. PuHok MeTasoOpyxTy, OyAydu TiAraayssio
MeTaJIyPTiiHOI TTPOMUCIOBOCTI, MA€ CTPATETIUHe 3HAUEHHS /IJId €KOHOMIKU YKpaiHu
sk 6a30Ba CUPOBUHA JIJISI METATYPTiitHOr0 BUPOOHUITBA. TakMM YMHOM, M03BLIbHA
cucTeMa Il TIPOBA/KEHHS TaKol TOCTIOAAPChKOT Ais/IbHOCTI Mae OyTH BigoOpaskeH-
HAM TTyOJIYHUX Ta TPUBATHUX iHTEPECIB YIACHUKIB PUHKY METATOOPYXTY.

3arpoBa/KeHHS TOJITUKN JePeTyJIAIii eKOHOMIKN YKpaiHu TIPSIMO BIUIUHYJIO HA
cepy obopoty mMetanobpyxTy. [Ipore un MokHA BBaXkaTh 1€l BIUIUB e(DEKTUBHUM,
crpoOyEMO BU3HAYMTH Ha OCHOBI JOCIKEHHST 3aKOHOaBUMX pedopM y 1iil chepi
Ta (PaKTUYHUX TOCTONAPCHKO-TIPABOBUX BiHOCHH, IO Bi//I3ePKATIOIOTh PeaJbHII
CTaH SIKOCTi TIPABOBOTO 3a0e3IeYeHHsI.

PaykabHOI0 HOBAIi€I0 TOCIIOAAPCHKOrO 3aKOHOAAaBCTBA y cdepi 06iry mera-
JOOPYXTY cTaso NPURHATTS 3akoHy Ykpainu «IIpo ileHsyBaHHS BUIIB TOCIIO-
JApChKOI MisSIbHOCTI» [5], BHACTIIOK YOTO AisJIbHICTD, MTOB’sI3aHa i3 3aroTiBJIEeIo,
1epepoOKOI0 OPYXTY YOPHMX Ta KOJBOPOBUX METAJIIB i HOro MeTapypriiiHoIo nepepod-
KO0, OyJia BUKJIIOUEHA 3 MepesIiKy BUJIB Ais/IBHOCTI, 10 T/JISAraloTh JilleH3yBaHHIO.
BBaskaemo, 110 KPOK 3aKOHO/IABIlS HA MUISIXY AEPETYJISAIIl PUHKY MeTanmo0pyxTy €
HEBJIJINM, OCKIJIbKM 3aMiCTh CIIPOIIEHHSI TOCIIOJaPChKO-IIPABOBUX IapaMeTpiB JIJist
3MIIICHEHHST OTepalliii 3 MeTaToOpyXTOM Hapasi MOKHA KOHCTATyBaTH (DakT MOBHOI
HeBPEryJIbOBAHOCTI JIO3BIJIBHOI CUCTEMU JIOCI/I>KYBAHOTO CEIMEHTY €KOHOMIKH.

Y 11bOMY CEHCI JIOIiJIbHO PO3TJISIHYTH HACJIJIKU TPAKTUYHOTO XapaKTepy BILIUBY
JIeperyJisiiii Ha 06ir MeTasoOpyXTy Ta JAisIbHICTD TOCIIOAPII0UNX cy0’eKTIB.

Y cdepi sarorisiai MeranobpyxTy B YKpaini samisino npubimsao 20—30 Tucsy
oci6. TTepeBaskaroua GiIBITICTD MPAIIBHUKIB HA OPYXTO3aroTiBEeIbHUX MyHKTAX Tpa-
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IeBJIAIITOBaH] HEOMIIIHHO i OTPUMYIOTH 3apOOITHY IIJIaTy «B KOHBEPTax». Y IJIOMY,
3a OIlIHKaMH YYaCHHUKIB MeTaJoOpyXTOBOTO PUHKY, He MeHII Sk 70 % NepBUHHOI
3aroTiBJi MeTamo6pyXTy B YKpaiHi 3/iiICHIOETHCST 11032 MEKAMK TPABOBOTO TOJISI.

Toctpoio mpobsemoio MeTanyprii Ykpainu € cTiikuil gedinur MeTasoOpyxTy
Ha BHYTPIMIHbOMY PUHKY. 3a migcymkamu | kBapramy 2015 p. o6’exnanns «Meta-
JIYPrIpoM» Ta Kopropailist «IHTepraiiii» KoHcTaTyBagn AedilluT MeTasoOpyxTy B
06’emi 221 000 T, a6o 23 % Bix notped ramysi. ¥ kBiTHi gedinut Bupic va 66 000 T,
y TpaBHi — mie Ha 57 000 T. [Torpeba MetasypriB y OpyXTi YOPHUX METAJIB i3 CiuHs
o tpaBerb 2016 p. ckmana 1,694 mun 1. @aKTUYHO MOCTABJIEHO HA METANYPriitHi
nignpuemcTsa 3a 1eil nepiox 1,349 muh T, a6o 79,7 % Bix 3arajbHOrO momnuTy. 3a
manumu MutHuUIl, y I kBaprasi Oyso ekcrioproBano 266 000 T 6pyxrty. 3 ciuHs 110
tpaBenb 2016 p. exciopt pocsar 509 000 T.

Jledimur 6pyxTy MeTaIypriiiHi mignpueMcTBa BUMYIIEHI KOMIIEHCYBATH 32
paxyHOK 306iJIbIIIEHHST B TEXHOJIOTTYHOMY ITPOIIECi BUKOPUCTAHHS YaBYHY Ta rapsido-
6pukeroBanoro 3amiza. Ocranne iMmopryerbest B Ykpainy 3 Pocii. TIpore BkasaHi
3aMiHHVKH JIOPOKYi HiZK MeTATOOpyXT Ha 35 % Ta 3/I0POKUYIOTH KiHIIEBUN TPOLYKT
MeTasypriitHoro BupobHuiTBa Ha 10 %.

[Mle oxun HACTIAOK AeIUTY CHPOBUHY — BUMYIIIEHE 3yTUHEHHS BUPOOHUIITBA.
Oco6MBO YyTJIUBUM /10 IeDIIUTY € TEXHOIOTIS eJIeKTPOCTANEIIABIIBHOTO BUPOO-
HUIITBA, BIPOBAKEHHA KO B YKpaiHi BU3HAHO HAUBaKJIUBINIUM CTpPAaTETiuyHUM
3aBIAHHSM IIO/I0 PECTPYKTYPU3allii Ta OHOBJIEHHS MeTAaTypTiifHOI ramy3i [4].

BizcyTHicTh po3ramy;KeHol Mepeski JIJIst 3aroTiBJIi MeTaT0OPYXTY, HU3bKI 3aKyTIi-
BeJIbHI 1IHU 1 HeOOXIHICTh 3HAYHUX BUTPAT HA JOCTABKY i epepoOKy MeTaIoOpyXTy
0OMEXYIOTh HOr0 30MpaHHs y MICIISIX 3 HEBEJIMKUMU 00'€éMaMu OPYXTOYTBOPEHHS.
Hacamnepen, 11e HaceseHi MyHKTH Ta iHII MiCIlsl 3 HU3bKOIO I'yCTOTOIO HaceJeHHs,
ajie, sIK TPABUJIO, HABITh Y TaKUX MICIIX cTabiIbHO YTBOPIOEThCs MeTamo6pyxT. Ha
TAKUX MICI[EBOCTSX (DAKTUIHO iCHYIOTH IYHKTH IPUITOMY METAIOOPYXTY, IPOTE BOHM
(OYHKIIOHYIOTH 37€6iTBIIOTO HEJIETATBHO.

PUHKOBI crcTeMU BUKOPUCTAHHS BTOPUHHOI CHPOBMHU BUMAraioTh 0COOJMBIX
OpTaHi3aIilHUX CTPYKTYP i CXeM YIPaBJIiHHS Ta KOOPJMHAIll KOHTpareHTiB. Jlis
MIPOMUCIOBO PO3BMHEHUX KpaiH XapaKTepHi: po3raiyskeHa Mepeyka 3aroTiBHUKIB,
MO CKIAMAETHCA 3 MamnX (ipM, CIMEHWX MiMPUEMCTB, THANBIAYATIbHUX MiATPH-
EMIIIB, SIKi 0OCTIyTOBYIOTh 3/[aBAJIbHUKIB OPYXTY Ha MEBHiil TEPUTOPIi i JOCTABJISIOTH
OpyXT Ha BeJHKi mepepoOHi 3aBoau abo tpeiizepam. CBOEIO 4eproro, nepepobHUKN
MeTasoOpPYXTy MPAIOI0Th Y TICHOMY KOHTAKTI 3 METaJyprilHUMU i IIPHEMCTBAMH.
CTBOpPIOIOTBCS €IMHI acolliailii, BUPOOJISIIOUN CITJIBHY CTPATErilo PO3BUTKY BUKOPH-
CTaHHS BTOPUHHUX PECYPCiB.

SIK He AMBHO, T/IXi/l 3AKOHOABIIS 0 JIETAJILHIX TPABINB PUHKY METATOOPYXTY
He 3a3HaB 3MiH Y KOHTEKCTI Bi/IMiHM JIII€H3YBaHHSI, OCKIJIBKU BIAITIOBIIHO 710 3aKOHY
«IIpo meranobpyxr» [6] HuMHE €:

1) crmemiamizoBani mianpuemMcTBa (Cy0’'€KTH TOCTIOAPIOBaHHS BCiX (hOpM BJac-
HOCTi) — TaKi, 1[0 3/[iiCHIOIOTH OIepallii 3 MeTaJ0OpPYXTOM, MAalOTh y BJIacHOCTI abo
3aKpillIeHe 3a IMIPUEMCTBAMI Ha MIPaBi rOCIOAAPCHKOTO BilaHHS Barose, GpyxTolie-
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pepobHe Ta BaHTaKOIIiIiioMHe 00JIafHaHH s, 3a0e311e4yI0Th 3TiHO i3 3aKOHOAaBCTBOM
MOXKEKHY, BUOYXOBY, €KOJIOTIUHY 1 pajiamiiiny Oesmneky;

2) creriaiizoBaHi MeTaypriiiHi epepoOHi MiANPUEMCTBA — ITiATIPUEMCTBA, SKi
Bi/IMTOBIJIAIOTh BUMOTAM, 1[0 CTABJISTHCS UM 3aKOHOM /IO CIEIiali30BaHOTO ITi/IPH-
€MCTBa, MalOTh Yy BJIACHOCTI BUPOOHMYe 00JIaHaHHs, siKe 3abe3edy€e TeXHOJIOTII0
MeTaJIypriifHoi mepepoOKu MeTaJoOpyXTy, OB’ sI3aHy 31 3MIiHOIO CTPYKTYPH METaJLy,
OT0 XIMIYHOTO CKJIAJY BiATIOBIIHO /10 CTAH/IAPTIB, Ta MPOUIILIN aTECTAII0 B TIOPSKY,
BCTAHOBJIEHOMY IIEHTPAJIbHUM OPraHOM BUKOHABYOI BJIajIH, 1110 3abe3neuye hopmy-
BaHHS Jiep>KaBHOI TPOMUCITIOBOT MO TUKU;

3) npuiiMasbHUI IIYHKT CIIelializoBaHOro abo CIielializoBaHOrO MeTaslypriii-
HOTO [ePepOOHOro IMiANPUEMCTBA — BUPOOHUYMIA MIAPO3ILJ clielianizoBaHoro abo
CIIeliali30BaHOr0 MeTaJIyPriiiHOTO MepepobHOro MiAPUEMCTBA, Ha 6asi IKOTO Mpo-
BOJISAITBCS OTIepaltii i3 3aroTiB/i Ta nepepobku MeTanoopyxry. Koskuuii mpuitManbHuit
IYHKT [MOBUHEH MaTH Barose, OpyxronepepoOHe, BaHTAKOMIIHOMHE 00IaiHaAHHS, a
TaKOX BiJIMOBIHY MIJISHKY 3 TBEPAUM TMOKPUTTSM, 1012 SKOI BU3HAYAETHCA HOTO
BUPOOHUYMMU TTOTPeOAMU BiTIOBIIHO 10 3aKOHY.

Bunukae norivHe muTaHHS, B YOMY K ITPOSIBJISIETHCS TIOJIITUKA JIEPETY AT B 11T
chepi? Bigmina sinensyBants 6e3 01HOYACHOTO ITPABOBOTO 3a0€3IEUEHHS J03BiJIb-
HOI CUCTEMHU JIUIIIe TTOCUJINIO KPU3y Y METAJNYPTIMHIN ramysi Ta auBepcudikyBaio
eKOHOMIKO-TIpaBoBi npobyemu. Ha Halny JyMKY, OCHOBHUM 3aBAAHHSAM J€PeryJIsilii
PUHKY MeTaJo0pyXTy € HOTO JEeTiHi3allisi Ta CTBOPEHHS CHPUSITIUBUX YMOB JUJIsI
3alHSATTS UM BUJIOM TOCIIOAPCHKOI JisSJIbHOCTI MPeACcTaBHUKAM MaJIOTO Ta Cepe/l-
HBOTO HiJTTPUEMHUIITBA.

PosriistHeMo mpaBoBi mapaMeTpy Ta YMOBH JIJISI 3aKOHHOTO 3aCHYBaHHsT OizHecy
31 3/1iiCHEHHS OIepalliil 3 METaIO0PYXTOM.

Taxk, BifnmosizHo 110 cT. 4 3akony «IIpo MeTamoOpyxT> omeparlil 3 METaT06PyXTOM
3MIICHIOIOTBCS JIMIIE CHeliaTi3oBaHuMu ab0 CIIeIiali30BaHNMU MeTaTypriitHuMn
1epepoOHUMH T IIIPUEMCTBAMH, a TAKOXK X MPUIMaNIbHUMU TyHKTaMu. [Tpukpum
BUIAETHCSA TOW (haKT, 1[0 peaJbHUX 3MiH PUHKOBA CUCTeMa 000POTY BTOPUHHIX
MeTaJiB He 3a3Hajia, OCKLIBKY JOCTYII JI0 1IHOTO Oi3HeCY, K 1 paHilie, 3aJUITAETHCST
3aKPUTUM JIJISI MAJIOTO IT1/IITPUEMHUIITBA.

[Tpobiema B TOMY, 1[0 MPUIMATIBHUN MYHKT JJIST 3arOTIBJII METaI0OPYXTy He
MOjKe iCHYBaTH SIK aBTOHOMHUI TOCTIOApIoounii cy6’ekt. Takuil TUIT 3aKOHOIABYOTO
peryJioBaHHS Ma€ NMPAMUN MPUYNHHUI 3B’S130K 13 HABHUM TiHbOBUM PHUHKOM Ta
PO3BUHEHUM MOHOTIOI3MOM. BBakaemo, 1o juist feTiHi3arii puHKy MeTaso0pyxTy
JIOTJIbHO BIIPOBA/KYBATU NMPUIMATbHUI MYHKT JIJIsI 3aTOTIBJII MeTamo0pyXTy
K aBTOHOMHY OJIMHUIIO 3 TPABOM 3aKyIiBJi, 3aTOTiBJi i HACTYITHOTO MPOAAXKY
MeTano0pyXTy.

3rigaHo 3i cr. 4 3akony «IIpo MeTamobpyxT» cremniarizoBade abo crelianrizoBaHe
MeTajIypriiiie nepepobHe HiAPUEMCTBO Ma€ IPABO 3TiZHO 3 3aKOHOAABCTBOM BiJ-
KpPUBATH PUAMAIbHI MyHKTH, sIKi 3iiCHIOITH orepailii 3 Metamobpyxrom. Crrerti-
azizoBane abo creriasizoBate MeTaxypriiiHe mepepobHe IMiAMPUEMCTBO Ma€ TIPABO
BiZIKpUBATU IPUIHMAJIBHI MYHKTH Y OyAb-SIKUX perionax YKpainu 6e3 0OMeKeHb.
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YuHHUI TUATT TTPABOBOTO PETYJIIOBAHHS € MPIMUM YUHHUKOM MOHOIIOJI3AIll CeK-
TOPY 00Ir'y BTOPUHHUX METaJIiB, OCKLIbKK APIOHI 3arOTIBHMKY BUMYILEH] [IPAIfOBATH
Ha Creriazi3oBaHe MeTalypriiiHe TAIPUEMCTBO ab0 (DYHKITIOHYBATH HE3aKOHHO. Y
MEPIOMY BUIAAKY BJACHUKU TPUIMATbHUX TLIONA0K 0OMesKeHi y BUOOPI KOHTpa-
TeHTIB 3 TIPOJIKY 3arOTOBJIEHOTO METATOOPYXTY, OCKIIBKI 3000B’s13aHi TOCTIOAPIOBATH
BUKJIIOUHO HAa KOPUCTH CIEIiai30BaHOTrO TiIIPUEMCTBA, KOTPE <«JIOKYMEHTAJIbHO»
3abesneuye (popMasbHy JIETaJbHICTh IPUiiMaIbHOro nyHKTY. OnHaK 0cOOJMBUX Bij-
MIHHOCTEH y TEXHOJIOTTYHUX, OPraHi3allilHuX Ta SKICHUX TTOKa3HUKAX TOCIOAPIOBAHHS
JIETAJTBHOTO 200 HeJIETaIbHOTO TIPUIMAJIBHOTO TTYHKTY (haKTHIHO He iCHYE.

Taxkum 4yMHOM, JieraTbHO 3aWHATUCS TOCIOAAPCHKOIO IiSIJIbHICTIO 3 3arOTIBJI Ta
nepepoOKK METaToOpyXTy MOKHA TIEPEBAKHO BILTMBOBUM TOCIIOIAPIOIOUNM Cy0'€K-
TaM, KOTPi, SIK TPABUJIO, € BJACHUKAMU BEPTUKAJBHO IHTETPOBAHUX CTPYKTYP Y
MeTaJlypriiiHili TPOMUCIOBOCTI.

PosriigHeMo 3MiHM y Iep:KaBHOMY PEryJloBaHHI Ta Jiep:KaBHOMY KOHTPOJI 3a
3IMITICHEHHSIM OTIEPAIliil 3 METATOOPYXTOM.

Biamosiguo mo ct. 12 3akony «IIpo MeTamoOpyXxT» [epsKaBHE PeryJiOBaHHS
orepartiii 3 METATOOPYXTOM PEAi3y€EThCS MIISTXOM:

— CKJIaJIaHHS MIiCIEBUMU JIEP/KaBHUMU aMiHICTPaI[isIMi aKTa 0OCTeKEHHsI CIie-
iasizoBanux abo cIeriagizoBaHuX MeTagypriiHux nepepoOHMX MiANPUEMCTB Ta ixX
MPUIMAIBHUX TYHKTIB Ha BiIMTOBIHICTH BUMOTaM IThOTO 3aKOHY 1 KOHTPOJIIO 32 JI0/IEP-
JKaHHSIM BCTAHOBJIEHMX HUMU YMOB i TIDABUJI 3/[iIICHEHHST OTepaIliii 3 MeTaIo0pyXTOM;

— BUXO/ISTYU 3 TIOTPeOu OpyXxTy YyopHuX MeTasis, Kabiner MinicTpiB Ykpainu mae
MPaBo 3aITPOBA/UKYBATH PEKUM KBOTYBaHHsT ab0 TTOBHY 3a60poHy ioro ekcriopty. [list
I[BOTO TIOJIOKEHHS He HOIIUPIOEThCS Ha eKCIIOPT OPYXTY Ta BiAXOIiB YOPHUX METaJIiB
110 KpaiH, 3 IKUMHU YKpaiHa Ma€ BiMOBiIHI B3aEMHI MisKHApPO/HI 30008’ sI3aHHSL.

MoskHa 3poOHUTH BUCHOBOK, IO €ANHUM J03BIIBHUM JOKYMEHTOM, Ha ITiJ[CTaBi
SIKOTO MOKHA 3/IIICHIOBATH Olepallil 3 MeTaIoOPyXTOM, € aKT 00CTEKEHHST MiCIIEBOO
JIePsKaBHOTO a/IMIHICTPAII€I0 Ha BiANMOBiHICTS BUMOTaM 3akoHy «IIpo meTamobpyxTs
1 KOHTPOJTIO 32 JIO/IePsKaHHSIM BCTAHOBJIEHUX HUMM YMOB 1 ITpaBUJI 3/1ifiCHEeHHS ole-
partiit 3 MeTasoOpPyXTOM.

[Iloo KomITeTeHTIiT MicIIeBUX JlepKaBHUX aJIMiHiCTpalliif, To 3rijHo 3i cT. 13
3axony «IIpo MeTamo6pyxT» MicIeBi JepskaBHi aqMiHicTparil y 3aificHeHH] ornepartiii
3 METATOOPYXTOM:

— CKJIQJIAI0Th aKT 00CTEKEHHSI CIIelliali3oBaHuX abo Creliami3oBaHUX MeTayp-
TiHAX 1TepepoOHUX THIPUEMCTB Ta iX MPUHAMAJbHUX MYHKTIB Ha BiAMOBIAHICTH
BUMOTaM I[bOTO 3aKOHY Ha TEPUTOPISX BIJIMOBIIHUX a/IMIHICTPATUBHUX OJ[MHUILB;

— BAICHIOIOTh KOHTPOJIb 3a J0JAeP:KaHHAM clieliagizoBanumMu abo cre-
[iai30BaHUMHU METAJTYyPrilHUMU MepepoOHUMH MiANMPUEMCTBAME Ta IX TPH-
WMaJTbHUMU TMYHKTAaMU BCTAHOBJIEHWX YMOB Ta MPaBUJ 3iHCHEHHS orepartiii 3
METAJI0OPYXTOM;

— BUSIBJISTIOTH MOPYIIEHHST BUMOT I[bOTO 3aKOHY CIielliali3oBaHuMu abo criertia-
JIB0BaHUMU MeTalypPriiHUMK IePEPOOHUMHM MiANPUEMCTBAMU Ta iX MPUIIMaIbHUMU
IIYHKTaMU Ha TEPUTOPISAX BiJIMOBIHUX aIMIHICTPATUBHUX OJIMHUILD.
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[lo BTiNeHHs 3akoHOMABYMX 3MiH y cdepi 103BUIbHOI cucteMu fisiin Jlitensiitai
YMOBH IIPOBAZKEHHS TOCITOAAPCHKOI MisIIBHOCTI i3 3aroTiBJIi, IepepoOKH, MeTaayp-
riliHOI TIepepoOKN MeTaToOPYXTy KOJIbOPOBUX 1 yopHUX MeTastiB [7]. Ha BukoHanHs
JlitlensiitHux yMoB (byHKIIIOHYBaB creliaibHuil cy0'eKT opraHisariiiino-rocmoaap-
CbKHMX MOBHOBa)keHb — KoMicig 3 muTaHb JilleH3yBaHHS TOCIOAAPCHKOI AisSIBHOCTI
i3 3aroriBJi, nepepoOKM, MeTanypriiHoi mepepobKr MeTasmo0pyXTy YOPHUX i KOJIbO-
POBUX MeTasliB, BU3HAYCHHS PEKOMEHIOBAHUX OOCATIB €KCIOPTY OPYXTY YOPHUX
i KOJIbOPOBKX MeTasliB, GPYXTY JIETOBAHUX YOPHUX METaJiB, PO3TJISANY 3asBOK Ha
BUJIauy JIIIEH31 Ha eKCIIOPT TOBAPIB Ta PO3TO/IIY KBOT.

Cxacysasim JlitieH3iiiHI YMOBH, 3aKOHOJIaBeIb OJTHOYACHO HE 3aIlPONOHYBAB
SIKICHY 3aMiHy TIPaBOBOTO 3abe3ledeHHst BUMOT 10 Cy0'€KTIB TOCIIOMapIOBaHHS Ta
YMOB 3/IiIICHEHHS OIIepalliii 3 MeTaJI0OPYXTOM.

ko de jure Bigmina JiieHsyBaHHs Oyjia METOIO IIOJITUKK AeperyJsiii Ta
«JTIKyBaHHST» PUHKY BTOPUHHUX METAJIB, TO de facto — y MpaKTUYHUX BiHOCHHAX
rOCITO/IAPIOBAHHS BUHUK MOBHWIT Ge371a]] Ta HEKOHTPOJIbOBAHICTb.

Hakazom MinicTepcTBa €KOHOMIYHOTO PO3BUTKY 1 TOPTiBJI YKpaiHu Bin
29.03.2016 p. Ne 524 zarBepmakeno Ilepesnik obagHaHHs Ta yCTaTKyBaHHS, SIKi
HEeOOXiTHO MaTH CIIEI[iali30BaHOMY IiANPUEMCTBY Ta MOTO MPUIMAIBHIM ITyHKTaM
abo crieliaiz0BaHOMY MeTalypriiiHoMy HepepoGHOMY IHAIPUEMCTBY IIPU 3/1iHCHEHH]
omnepaltiiii 3 meranobpyxrom [8].

VYkazanuil ITepenik yacTkoBo KoMIleHCy€e ckacyBaHHA JIileH31HUX yMOB,
OCKIJIbKM H10r0 MOKHA OXapaKTepU3yBaTH SK 3MiCTOBHe 3BY:KeHHs ocTaHHiX. Ckaco-
Banumu Jlinensiiiaumu ymoBamu [7], Ha Hatry ayMKY, GiIbIl TIOBHO Ta KOMILJIEKCHO
6yJI0 BCTAHOBJIEHO BUMOTH Ta YMOBHU ITPOBA/IKEHHS OIEepalliil 3 MeTasoOpyXTOM.

Y KoHTeKCTI Mipu 3aKOHO/AaBYOI1 MeTasizaltii JIileHsiiini yMOBU SABHO TiepeBep-
mytoTh ynHHUIT [Tepesik o6MaHaHHs Ta yCTaTKyBaHHsI, SIKi HEOOXiIHO MaTH crieli-
aJIi30BAaHOMY MiJIIIPUEMCTBY Ta MOTO NMPUHUMAJbHUM ITYHKTaM. 30KpeMa, CKacoBaHi
JlitleHsiliHi yMOBU MaJii CTPYKTYPOBAHICTh HA BIJIIOBI/IHI PO3/IiJN, a caMe:

— oprasizalliiiHi BUMOTH;

— 0c00JIMBI BUMOIM ITPOBA/KEHHSI TOCIIOAAPCHKOI MisIJIbHOCTI 13 3aroTiBJIi, mepe-
POOKM, MeTaJIypriiiHol mepepoOKu MeTaIo0pPyXTy KOJbOPOBUX Ta YOPHUX METAJIIB;

— TEXHOJIOTIUHI BUMOTH /IO CITEIiaJli30BaHOTO MiAIIPUEMCTBA, CIIEIiai30BaHOTO
MeTasypriifHoro mepepoGHOro MiAMPUEMCTBA Ta iX MPUHMAIbHUX TTYHKTIB.

Jlitounm TleperikoM BCTAaHOBJIEHO JIWIIE BUAN 0OJIa[HAHHS Ta YCTATKyBaHHsI, SIKe
HeoOXi/THO MaTh KOKHOMY TPUITMATbHOMY MYHKTY.

Takum ynHOM, B CyyacHUX YMOBaX TOCIIOJapIOBAaHHS HAa PUHKY BTOPUHHUX
MeTaJliB CKJAaBCSd HACTYIIHUNU aJTOPUTM JIETaJbHOTO TMPOBAIKEHHS olepalliii 3
MeTaT0OPYXTOM:

— IlpaBo Ha 3xilicHeHHsT omeparliii 3 MeTATOOPYXTOM MAalOTh BUKJIIOYHO CIETli-
aJTi30BaHi MiJMPUEMCTBA, CIIEIiaMi30BaHi MeTaTypriifHi mepepoOHi M IPUEMCTBA, a
TaKO’K 1X MPUUMAaJbHI TTYHKTH.

— TIpaBoBe peryJoBaHHsI 3AIHCHIOETbCS 3aKOHOM Ykpainu «IIpo MeranoOpyxTs
[6], a TexHOMOTIYHI BUMOTHM /ISt TOCTIOAPIOIOUKX CyO’€KTiB BecTaHoBJeHO [lepesikom
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obslalHaHHS Ta yCTaTKyBaHHs, SIKi HEOOXiZIHO MaTH CIIeliali30BaHOMY IiANPUEMCTBY
Ta Horo npuiiMaJbHUM ITyHKTaM abo0 Crieliai3oBaHOMy MeTalypriiHoMy nepepot-
HOMY IIIIIPUEMCTBY TIPH 3/iIICHEHH] omepalliii 3 MeTamoopyxrom [8].

— JlosBinpHa cucreMa y 1iil cdepi 6a3yeThcs Ha OCHOBI CKJIafaHHS Micie-
BUMU JIeP/KaBHUMK aJMIiHICTpaIlisMU aKTa OOCTeKeHHs crellianrizoBaHnx abo
creriaaizoBaHNX MeTaJyPriiHUX TepepoOHUX MiAIMPUEMCTB Ta iX MPUHMaJbHUX
NyHKTIB Ha BifmoBigHicTh BuMoram 3akony «IIpo MeramoOpyxT» i KOHTPOJIIO
3a JIOJIEPXKAHHSIM BCTAHOBJIEHUX HUMHU YMOB 1 MPaBUJ 3/1iiCHEHHS oTmepalliil 3
METaT00PYXTOM.

— MakTtnvHO aKkT 00CTeReHHsT Cy0’'€KTa TOCMOMAPIOBAHHST MIiCIIEBUMU JI€P/KAB-
HUMU QJIMIHICTPAIligIMU 1 € JJOKYMEHTOM JIO3BIJIBHOTO XapaKTepy, 10 MPUIIIOB Ha
3aMiHy JIiTeH3lii.

Y KOHTEKCTI BiJIMiHU JI1IeH3YBaHHS JOIIJIBHO OCIIMTH MUTAHHS KPUMiHAJIbHOI
BI/IOBIIaIBHOCTI 32 MOPYIIEHHS TIOPSIIKY 3/iiICHEHHS Onepalliil 3 MeTasmo0PyXTOM.

VY 3B’g3Ky 31 3MiHAMM 103BLIBHOI CHCTEMU 3aKOHOABEIIh /IeKiIbKa Pa3iB BHOCUB
nonpasku /10 ¢T. 213 KpuMinanbHoro kogekcy Ykpainu [9], Maoun Ha meTi npuse-
JIEHHST HOPM, 1[0 PEryJI00Th BiAMOBIaNbHICTh Y cdepi omnepailiii 3 MeTasro0pyXToM,
Y BIZIOBIZIHICTD /10 3MiH Y TOCIOAPCHKOMY 3aKOHO/IABCTBI.

[Ipote yepe3 HemOCKOHAE TOCTIONAPCHKO-TTPABOBe 3abe3IeyeHHsT opraHiairiii-
HO-TOCIIO/IAPCHKUX BiTHOCUH Y cT. 213 KpuMiHaibHOTO KO/IeKCY YKpaiHu 3’ SBUJIOCH
HOJIOKEHHS, sIKe He BIANOBIZAe MOJ0KEHHIM YMHHOTO 3aKOHOAABCTBA 1 He MOKe OyTH
peanizosane. Moro nagsuicts y unnnomy Kozekci Moske npussects 10 mpobiieM y
[PaBO3aCTOCYBaHHI Ta 3JI0BKUBAHb 3 OOKY TIPABOOXOPOHHUX OPTaHiB.

Tak, 3akonom Ykpainu «lIIpo mitieH3yBaHHS BUIB TOCTIOIAPCHKOI MiSITHHOCTI»
BUKJIIOUEHO 3 YacTUHU 1epiioi cT. 213 KpuMiHaIbHOTO KOMEKCY CJIOBO «JIIEH3i1».
Ilo Toro x, y ct. 213 KpuminasbHoro Koziekcy Ykpainn 3akoHoMm Ykpainu «IIpo BHe-
CEHHSI 3MiH /IO JIeSIKUX 3aKOHO/IaBYMX aKTiB YKPaiHM 111010 CIIPOIIEHHS YMOB Be/IeHHS
6isnecy (meperyuisiist)» [10] 6ysu BHeceHi 3MiHuM, SKi Tlepe6avaloTh KPUMiHAIbHY
BI/ITIOBIJaJTbHICTD, 30KPEMa, 3a 3/IICHEHHs orepailiii 3 6PyXTOM KOJbOPOBUX i 4Op-
HUX METaJIiB TOCa0BUMHU 0cobaMu cyh €KTIB TOCIIOAAPCHKOI MisIBHOCTI, BiJOMOCTI
PO SIKMX He BKJIIOYEHO JI0 Iepeliky cy0’€KTiB TocroaapioBaHHs, 110 31iHCHIOIThH
omnepartiii 3 MeTan00PyXTOM.

[Ipote cremnialbHUM TOCIOAAPCHKUM 3aKOHOIABCTBOM Y cdepi 060poTy mera-
n06pyxty (3akon Yipaiuu «IIpo JitieH3yBaHHsS BB TOCHOAAPCHKOI MiSTBHOCTI,
3akon Ykpainu «IIpo meranoOpyxr») He nepeadadeno icHyBaHHs ab0 HeoOXiaHiCTh
CTBOPEHHSI TIepeJIiKy cy0’€KTiB rocroapioBaHHsl, 10 3/iHCHIOITH olepaliii 3 MeTa-
so6pyxrom. Takox He nepenbadeHo cy6’eKTiB OpraHi3aiiiiHO-roCIIOaPCHKUX TTOBHO-
BaykeHb, sIKi YIIOBHOBAsKEHI 1I0OTO CTBOPIOBATH, BUMOT JIJIst CYyO'€KTIB TOCIIOAAPCHKOT
JUSITBHOCTI, HEOOXIIHUX [IJIsl BKJIIOYEHHS B IIEPEJIK TOIIIO.

Taxkum uyMHOM, CKJIajJach CUTYallisd, KOJW BHACJIZIOK IPOTAJUH y Trocrojaap-
CHKO-TIPaBOBOMY 3a0e3ledeHHi, M0 perjaMeHTy€e 00ir MeTaTo6pyXTy, BCTAHOBJIEHO
KPUMiHAJIbHY Bi/IMOBIZAIbHICTD 32 HE0AePKaHHs BIMOT, 110 He TiepeabadeHi YnHHIM
3aKOHO/IAaBCTBOM.
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oo npobeMolo, sika He OyJia po3B’s3aHa 3 BiAMIHOIO JIiIIeH3yBaHHSI, € PO3IIIN-
PEHHST TIHHOBOTO CEKTOPY OOIr'y BTOPUHHUX METAIB, sIKi MOCTAYAI0Th METATOOPYXT
Ha MeTaJIypriiiHi KOMOIHATH YU iHIIUM BEJIMKUM 3aTOTIBHUKaM.

Ha namnty aymKy, B HUHINTHIX €KOHOMIYHUX YMOBaxX TOCIOJIapIOBAHHS JePrKaBi
HeOOXIIHO CTBOPHUTH TaKi HapaMeTpu JJIs TOCIOAAPChKOI Ais/IBHOCTI 3 3aroTiBJIi
MeTasoOpyXTy, 06 HABIIAKK CTUMYJIFOBATH TTNPUEMIIB 3aiiMaTrCs 1UM Oi3HECOM
JeranbHO. [{pOro MOKINBO OCATTH JIUIIIE MIJISTXOM CIPOIIEHHS J03BiJTbHOI CUCTEMUT
Ta TePerysily TEXHIYHUX BUMOT JIJId 3aTOTiBHUKIB, OCKIJIbKM YWHHI YMOBU BiJICTaIN
BiJI TIPaKTUYHUX 1TOTPeO YKPaiHCHKOI TPOMKCIOBOCTI.

[TigBoasYM MiACYMKH, 3a3HAYMMO, IO 3/iIICHEHHS OIepalliil 3 MeTasToOpyXTOM
SIK CTPATETiYHO BasKJIMBa TOCHOJAPChKa JisIbHICTH B HUHINIHIX yMOBaX MOTpedye
060B’s13K0BOTO JiitleH3yBaHHs. [IpoTe jeTaabHU aHAI3 aKTyaabHOI CUCTEME Opra-
Hi3aI[ ITHO-TOCTIOIAPCHKUX BiTHOCHH y cepi 060pOTy METATOOPYXTY CBIAYUTH TIPO
HEe3/IaTHICTh TOCIIOIAPCHKOTO 3aKOHOIaBCTBA 3abe3meuyBatu (GopMyBaHHSI i PO3SBUTOK
PUHKY BTOPUHHMX METaJIiB Ha 3acajlaX Ta MPUHIMIAX CYYaCHUX KPaiH 3 PUHKOBOIO
€KOHOMIKOI0, Jie otiopa Gi3Hecy — MiKpPOITAMTPUEMHUIITBO. TOXK BBAKAEMO PaIlioHAIb-
HVM 3arpPONOHYBATH HACTYITHY MOJIEJb AnepeHItialiii BUIiB TOCIOAapioodnX cy6 ek-
TiB y MeKaX TOCIOAAPChKOI AiS/IBHOCTI 3 3aroTiB/Ii Ta epepoOku Metanoodpyxty. Ha
[IPOTUBAry HUHINIHIH 103BiIbHIN cucTeMi, gKka (DaKTUYHO YHEMOXKJIUBIIIOE JICTAJIbHY
JISUTbHICTH BUKJIIOUHO 3 3aTOTIBJII METaI00PYXTY, JAOIIJIBHO BIPOBAJAUTH HOBUI BHL
cy0’ekTa rocrnogapioBaHHs 3 IPABOM 3arOTOBJISATU MeTaJo0pyXT i Ha CBiil po3cyi
MOCTABJISITU CUPOBUHY 1HINUM 3aroTiBHUKaM, TpeljepaM UM MeTaJIypPriiHUM KOM-
Ginatam [4].

Takuit miaxia, mo-mepirne, € 3acoOOM JeTiHi3aIlil HAa PUHKY MeTato0pyXTYy,
OCKIJIbKM 3HAUHA KiJbKICTh MiJIIPUEMIIIB MATUMYTh MOKJIUBICTD JIETAJbHO 3/IiiC-
HIOBATH Ollepailii 3 MeTasio0pyXToM i OyTH He3aaesKHUMU BiJl MOHOIIOJICTIB Ha PUHKY,
HO-JpyTe, CIPUATHME 3aJYIEHHIO B 000POT METAIOOPYXTY HOBHUX TOCIOAAPIOI0OYNX
cy6’€KTIB, 10 3yMOBUTH GiJIbI 00’€MM 3aroTiBJIi CHPOBUHHM, TIO-TPETE, MIKPOITiITPHU-
€MHUITBO CIPUSTUME CTBOPEHHIO PO3TrajIysKeHOI Mepeski 3ar0TiBHUKIB METaIo0pyXTy
y MiCTax Ta HaceJeHHX IYHKTaX, Jie YTBOPEHHs OPyXTy He3HauHe 3a 06'€MOM, TI0-4eT-
BepTe, € 3ac000M 3a0e3redeHHs TOTped HaceJeHHs y TPOAaKi METaTOOPYyXTY.

Buroza Bt yrnpoBa/pkeHHsT HOBOTO BHY Cy0 €KTiB rOCHOAAPIOBAHHS OUEBH/IHA,
OCKIJIBKU TI€ IO/IATKOBI HA/IXOJKEHHsI /10 OIO/KETY Ta Mi[BUINEHA BipOTiHICTh YHUK-
HeHHsT feiluTy MeTaoOpyXTy, 10 MOBUHHO 3a0e31mednT cTabilibHe MoCTaYaHHs
CHPOBUHK Ha MeTalypriiiHi KoMOiHaTH YKpaiHu.

Bucnoexu. Oxpeciieti mpobieMu J03BiIbHOI CHCTEMU Ta FOCIIOAAPCHKO-ITPaBo-
BOrO 3a6e31eyeH s € JIOCUTh CYTTEBUMMU i TIOTPeOYIOTh yBaru 3 GOKY Jep:KaBH, ajKe
xubaMuy 3aKOHOIABCTBA 0OYMOBJIEHA HECTAOLIbHICTD, 3/I0BKUBAHHS MOHOIIOJIICTAMU
CBOIM CTAaHOBHIIIEM Ha PUHKY, a TakoK c(hOPMOBAHMII 3 YaciB OTPUMAHHS He3aJexX-
HOCTI YKpaiHu 3HAYHUi TIHbOBUI PUHOK BTOPUHHOI CUPOBUHMU.

[lng edpextuBHOTO (DYHKIIOHYBAHHS CEKTOPY 3iMCHEHHS omepailiii 3 MeTa-
J06PYXTOM JiepsKaBa TIOBHHHA PO3POOUTH TOCTIOAAPCHKO-TIPABOBUI MEXaHi3M [103-
BIJIBHOT CHCTEMH 1IbOTO BUJLY TOCIOAAPCHKOI MISIIBHOCTI 3 aKIIEHTOM Ha HEOOXIiHICTh
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CTBOPEHHSI MIUPOKOI Mepeki MPUUMaTbHUX MYHKTIB Ta KOHKYPEHTOCIIPOMOKHOTO
PUHKY 00iry MeTanoOpyXxTy.

JlitteH3yBaHHs MOTPIGHO BUKOPUCTOBYBATH PO3YMHO, OCKIIbKU 32 fOTO I0MOMO-
IOIO I[IJIKOM MOJKJIMBO BIOCKOHAJIUTH TOCHOAAPCHKI BIIHOCKMHU B 000POTI BTOPUHHUX
MeTaJIiB IIJISXOM JeTiHizallil 3ificHeHHs omepalliii 3 MeTaJoOpyXTOM, OOMEKEHHS
BILIMBY MOHOIOJIBHUX YTBOPEHb Ha PUHOK CMPOBUHU i CTUMYJIIOBaHHS PO30YI0BU
KOHKYPEHTOCITPOMOKHOTO PUHKY METAIOOPYXTY.
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Deregulation of scrap metal market: economic and legal aspects

The article is devoted to economic and legal analysis of transactions with scrap metal. Strategic
importance of transactions with the scrap metal has been defined. Legislation in force in this sphere has
been analyzed. It is main defects and prospective improvements have been studied.

The article is devoted to research of licensing of collection, recycling and export of scrap metal. The
main interests in private and public spheres of investigated industry has been defined. The expediency of
systematizing the legislative work within the economic and legal support in operations with scrap metal
have been proved. The author proposed the ways to achieve a compromise between public and private
sectors in sphere of operations with scrap metal through the use of economic and legal instruments. The
dysfunction of economic and legal mechanism for regulation the secondary metals market has been
defined. The disparity between real social interests and economic and legal mechanism of licensing in this
sphere has been proved. The necessity to reform the structure of subjects with organizational and economic
powers has been substantiated.

Conclusions and proposals have been based on economic and legal concept analysis and statistical
data.

Keywords: scrap metal market; licensing of transactions with the scrap metal; scrap metal
regulations; transactions with the scrap metal; processing of scrap metal.
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AEP)XABHA ATPAPHA MOAITUKA YKPAIHU Y COEPI
CTAAOTO PO3BUTKY CIAbCbKMX TEPUTOPIM:
NMPABOBUIN ACIEKT

3’sicosano cymuicmv Konuenuii cmaiozo poseumxy 6ionosiono 00 MiNCHApoOH020 3aKOHOOABCMEd,
nPOananiz08ano NO3UYil HayKoeuie y uill cepi ma 3anponoHoBaHoO 6AACHE BUSHAYEHHS. CMAILOZ0 PO3-
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mepumopitl 0036056 CMEEPONCYBAMU, WO BOHO Nepedysac Ha emani cmanoeienns ma nompedye 60o-
ckonanennst. Jlocsenenis: OCHOBHUX 3acad CMaiozo PO3GUMKY CLLbCOKUX MEPUMOPIL MONCIUGE Uepe3 Po3-
Ppobaents ma 3anpoeaoHcerts KOHKPEMHUX NPABOBUX, eKOHOMIMHUX MA OP2ANI3AUITIHUX 34X0016, OCHOBY
SKUX NOBUHHA CKAA0AMU OUBEPCUPIKAUIS CLILCOKUX MEPUMOPILL, SKA CIPOMONCHA CRPUSINU GUDIUEHHIO
OCHOBHUX NPOOAEM CLLLCOKUX MEPUMOPIIL.

KmouoBi cnoBa: cranuii pO3BUTOK; CTAJINN PO3BUTOK CiJIbCbKUX TEPUTOPIH; /ep:KaBHA arpapHa
MOJIITUKA; ABepcudiKallis CiIbCbKUX TEPUTOPIif; iuBepcudikaliisi cijbCbKOTOCIOAAPCHKOI AiSIIIBHOCTI;
nuBepcudikaliisi HeciIbCbKOrOCIIOAPChKOI iSIIIbHOCTI; CITbCbKUIT TYPHU3M.
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TocymapcrBeHHasi arpapHasi IOJUTHKAa YKPauHbl B 00JIACTH YCTOWYUBOTO PAa3BHTHSI CENbCKUX
TePPUTOPHIi: IPABOBO acCHeKT

Yemanosnena cymv KoHuenyuu ycmouuusozo paseumusi 6 COOMEEMCMBUU C MEHCOYHAPOOHLIM
3aKOHO0AMENLCMBOM, NPOAHATUIUPOBAHDL NOSUUUL YUEHDIX 8 IMOLL chepe U npednodcero cobemeentoe
onpedeiienue Ycmouuusozo passumust ceabekux meppumopuii. CUcmemHolil AHAIU3 3aKOHOOAMENLCMEA 8
o6nacmu Ycmouusoz0 Pa3sUMuUs CebCKUX MePPUMOPULL N0360LAEM YMEePHcOamyb, Umo OHO HaAXOOUMCSL
Ha amane CMAHOBIEHUS U HY#O0aemcsi 8 YcosepuleHcmeosanuu. /Jocmuxcenue OCHOBHLIX NPUHUUNOB
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YCMOUUUB0Z0 PASBUMUS CENLCKUX MEPPUMOPULL BOIMONCHO NYMEM PASPAOOMKU U BHEOPEHUL KOHKDen -
HOIX NPABOBHIX, SIKOHOMUUECKUX U OPZAHUSAUUOHHDIX MEPONPUSIMULL, OCHOBY KOMOPBLIX 00IHCHA COCMAS-
AAmMb OUBEPCUPUKAYUSL CEICKUX MEPPUMOPULL, KOMOPAS CROCOOHA CO0EICMBOBAMb PEUEHUIO OCHOGHDIX
npobem CenvbCKux meppumopuii.

KiioueBbie cioBa: ycToitunBoe pa3BUTHE; YCTOMUMBOE PA3BUTHUE CETbCKUX TEPPUTOPHUIL; TOCY-
JapCTBEHHAs arpapHas TOJUTUKA; AUBepCUMUKANNSI CeNTbCKUX TEePPUTOPUIL; AnBepcudUKanms
CeJIbCKOXO3IUCTBEHHON /eITeTbHOCTH; ANBEPCUMUKAINS HECENbCKOXO3SINCTBEHHOW IesITebHOCTH;
CeJIbCKUI TYPU3M.

Bcemyn. [lpiopuTteTHIiCTh PO3BUTKY arporpoOMUCIOBOTO KOMIIJIEKCY Ta COIIi-
QJIbHOTO PO3BUTKY cejla B HAIlIOHAJBHIN €KOHOMIIll 3YMOBJIOETBCS BUHATKOBOIO
3HAUYIIICTIO Ta HE3aMIHHICTIO BUPOOJIOBAHOI MPOAYKILiI CLIBCHKOTO TOCIIOAAPCTBA
B JKUTTEMISLIBHOCTI JIIOAMHU 1 CYCITJIBCTBA, TTOTPEOOIO BiAPOIKEHHS CEISTHCTBA SIK
rocIioziapsi 3eMJii, HOCig MOpaJi Ta HaIliOHAJIbHOI KYJIbTYPH.

ITpote 36iblieHHsT 06CATIB BUPOOHUITBA CIIBCHKOTOCIIOAAPCHKOT TIPOAYKIIIT
HE CIIPUSIO PO3B’S3aHHIO COIaTbHO-eKOHOMIYHUX MTPOOJIEM CiTbChKOI MiCI[E€BOCTI,
OCHOBHHIMH CEPEJl SKUX 3aIUIIAIOTHCS: 6e3pO0ITTSI ClIbChKUX JKUTEJIB, 3DOCTAHHS
Mirpaitii CiJTbChbKOrO HaceJeHHsI, 3aHela ] 00’€KTIB colliabHOI iH(GPACTPYKTYpH Ta
3HUKHEHHSI CiJI 3 /IMiHICTPATUBHOI KapTH HAIIOl iepKaBu. Y 3B’SI3Ky 3 IUM BEKTOP
JIEPsKaBHO1 arpapHoi MOJIITUKH, TPIOPUTETHI 3acajid SKOi 3aKIaleH0 B 3aKOHI YKpa-
inu Bix 18 sxoBTHSA 2005 p. «IIpo OCHOBHI 3ax0aM JEp:KABHOI arpapHoOi MOJIITUKI
Ha 1epiozx 10 2015 poky», O6ysio 3miHeHo. BimosigHo n10 3akoHy OCHOBHI 3acaau
JIepKaBHOI arpapHOl MOJITUKU CIPSIMOBaHi Ha 3a0e3MeYeHHsT CTaJOTO PO3BUTKY
arpapHoOro CEKTOPY HaIliOHAJIHHOI €KOHOMIKHW, CHCTEMHOCTI Ta KOMILJIEKCHOCTI TIifT
yac 3/1ifiCHeHHsT 3aX0/IiB 13 peastizallii /ep;KaBHOi arpapHoi NMOJITUKU BCiIMa OpraHaMu
JIEP’KABHOI BJIQJIM Ta OpraHaMU MiCII€EBOTO caMOBPsiLyBanus [1].

Ananiz aimepamypuux 0aHux i nOCManosxa 3adaui 00CAI0NCEHHA.
OCHOBHUMM CKJIAQJIOBUMHU JIEP’KaBHOI arpapHOi MOJITUKKA € KOMILJIEKC MPABOBUX,
OpraHi3aIiiftHuX i eKOHOMIYHUX 3aXO/IiB, CITPSIMOBAHNX Ha TTiIBUIIIEHHS e(heKTUBHOCTI
(DYHKIIOHYBaHHS arpapHOTO CEKTOPY €KOHOMIKH, PO3B’sI3aHHS COI[aJbHIX IIPOOIeM
CITbCHKOTO HacesieHHsI Ta 3a0e3MeYeHHs] KOMILIEKCHOTO i CTaJIOT0 PO3BUTKY Cilib-
CHKUX TEPUTOPIil. ¥ 1bOMY aCHeKTi aKTyaJbHOCTI HAOYBa€ MOCIIZKEHHS arpapHOTO
3aKOHOJIaBCTBA Yy cepi CTAJOro PO3BUTKY CLIBCHKUX TEPUTOPil Ta e(eKTHUBHOCTI
1i0ro 3acTOCyBaHHS.

[IpaBoBUMU MUTAHHAMU peasiidallil KOHIEMI[il CTaJI0ro PO3BUTKY 3aliMaucs
taki Haykosii, sk I I. Bamok, H. B. Bapa6amosa, A. II. Terbman, A. C. €scriruees,
B. M. €pmonenko, M. P. Ickangaposa, B. P. Jlozancekuii, B. 1. Jlozo, H. P. Masm-
mesa, H. A. Opnos, B. M. CniBak, A. M. CrartiBka, B. 10. ¥pkesuu, O. B. Illamopa-
sgosa, M. B. Illynbra Ta in.

Memoto cmammi € 3’iCyBaHHST CyTHOCTI KOHIIETIIii CTAJIOTO PO3BUTKY CITbCHKUX
TEePUTOPiii, aHai3 HAIIOHAJBHOTO 1 Mi’KHAPOJAHOTO 3aKOHOMABCTBA Yy Iill cdepi,
BU3HAYEHHS NIJIAXiB Hforo peasisaitii.

Buxnao ocnoenozo mamepiany. Konienitisi crajoro po3BuTKy Briepiie OyJia
onpuoaHena y 3BiTi «Harre crisibie maiibythe» (1987 p.), pospobiernomy Beec-
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BiITHBOIO KOMICI€I0 3 HABKOJUIITHBOTO MTPUPOHOTO CEPEJOBUINA, 1[0 CTBOPEHA 3a
inimiatusu Tenepanpuoi Acambiei Opranisaiiii O6’exqnanux Hariit. ¥ 3Biti gmaHo
BU3HAYEHHST CTAJIOTO PO3BUTKY SIK TAKOTO, IO 33JI0BOJILHSIE MOTPeOU TETepilHbOro
Yacy i He CTaBUThH IIiJ] 3aTPO3y 3aTHICTh MaiOyTHIX TOKOJIHb 3aJI0BOJILHSATH CBOI
BJIacHi morpebu [2].

Ha xondepentiii OOH i3 HaBKOJMITHBOTO MPUPOTHOTO CEPENIOBUINA Ta PO3ZBUTKY
(«Cawmit 3emmi», M. Pio-ne-7Kaneiipo, 1992 p.) crammnii po3BUTOK BU3HAHO CTPATETI€I0
icuyBants vHa XXI cr. Pesyasratit podoTH KOH(pEpeHTIii 3HAUIIIN CBOE Bi0OPaKEHHST
B o(imiitnHomy mokymenti — «ITopsimok menrmii Ha XXI cromitrs» (Agenda XXT) [3].
3ro/IoM 3ax0/I¥ MO0 3aITPOBA/KEHHST KOHIIEIIiT OYJI0 3aKPilJIeHo B IMiJICYyMKOBHX
nokymenTax koHdepentiit OOH: y Ilporpami fiif i3 0AaIBIIOTO 3aTTPOBA/IZKEHHS
JTopsiaky nentoro Ha XXI cromitrs> 1997 p. (Rio+5); Morannec6ypsbkiii Jlexmna-
parii 3i crasoro possurky 2002 p. (Rio+10); migcymroBomy mokymenTi « MailGyTHE,
skoro mu xoueMo» KoHbepenttii OOH 3i cramoro possutky B 2012 p. (Pio+20) Ta iH.

Ha Cawmiti 70-1 cecii Tenepansuoi Acambaei OOH (m. Hoio-Mopk, 25 BepecHs
2015 p.) 6yJ10 cxBasieHo pe3otiontito «IlepeTBopeHHsT HAIOTO CBITY: TIOPS/IOK JEHHUIA
y cepi cranoro po3sutky Ha niepioj 10 2030 pokys, sikoto nporosoiieHo 17 Ilinei
CTaJIOTO PO3BUTKY. BaskIMBOTO 3HAYEHHSA B acIEKTi CTAJIOTO PO3BUTKY CiJIbChbKUX
TepuTOPiil HabyBa€ Apyra IiJb Pe30JIOlli, SKa CIpsAMOBaHa Ha JIKBiZAIi0 TOJOLY,
3a0e3MevyeHHs MPOOBOIBYOI OE3TEKN Ta MOJITIIIEHHS XapIyBaHHsI i CIIPUSTHHS CTa-
JIOMY PO3BUTKY CLJIbCHKOTO TOCTIOZApCTBA [4].

Iobanvna idesi cmanozo possumky tependavae MOCSITHEHHS 30a7TaHCOBAHOTO
PO3BUTKY €KOHOMIUHOI, €KOJIOTIYHOI Ta COIIaJIbHOI chep KUTTENISTBHOCTI JTIO/ICTBA,
[PU SIKOMY 3a6€31e4yI0ThCsI TIOTPeOU HUHINIHBOTO MMOKOJIIHHS, He 3aBA04H MIKOAN
MOKJIMBOCTSIM MaiiOyTHIX TIOKOJIIHD 3aI0BOJIBHSATH BJIACHI TOTPeOU.

HesBakatoum Ha IMHAMIKY 3aKPITJIEHHS CTaJIOr0 PO3BUTKY SIK KJIIOYOBOTO MTPUH-
IIUTTY B HOPMATUBHO-TIPABOBUX aKTax YKpaiHU, OTO 3aKOHO/[aBYe BU3HAUEHHS /10CI
BizicyTHe. [Ipote y Iloctanosi Bepxosroi Pagu Yrpaiau Big 24 rpyansa 1999 p. «IIpo
Komnrerniito cTasoro po3BUTKy HaceJeHUX IYHKTIB» CMAIUll po36UMOK HACEAEHUX
nyHKmie BUSHAUYEHO SIK COIIaJIbHO, EKOHOMIUHO i eKOJIOrIYHO 30aaHCOBaHUil PO3BH-
TOK MIiCBbKHUX 1 CIJIBCBKUX I10CEJIeHb, CIIPSIMOBAHUI HAa CTBOPEHHS 1X €KOHOMIYHOIO
MOTEHT[iaTy, TOBHOIIIHHOTO >KUTTEBOTO CEPEIOBUIIA /IJIsI CYyYaCHOTO Ta HACTYITHUX
MTOKOJIiHb Ha OCHOBI paIlioHaJTbHOTO BUKOPUCTAHHS pecypciB (MPUPOTHUX, TPYIO-
BUX, BUPOOHUYMX, HAYKOBO-TEXHIYHUX, IHTEJIEKTYAJIbHUX TOIIO), TEXHOJIOTIYHOTO
nepeocHalleHHd 1 pecTPyKTypu3allil MiIPUEMCTB, YIOCKOHAJIEHHS COIiaJbHOI,
BUPOOHMYOI, TPAHCIIOPTHOI, KOMYHIKaIiiHO-1H(MOPMAIiiTHOI, iIHKEHEPHOI, eKOJIOTIYHO]
iHpPaCTPYKTYypH, TOJIMIIEHHS YMOB TIPOKUBAHHS, BiJIMOYNHKY Ta O37I0POBJICHHS,
36eperkents Ta 30arauentst 6Gi0JIOTIYHOTO PIBHOMAHITTSI Ta KyJBTYPHOI CHA/IIITHU.

OnHak y 1IbOMY acleKTi BapTO akKIeHTyBaTHU yBary Ha Tomy, mo Kowrremniisa
He au@epeHIliioe CTaauil PO3BUTOK CiJIbCbKMUX Ta MICHKMX PErioHiB, X04a CBiTOBa
crisbHOTa Ha odiniiiHoMy piBHI X posmeskoBye. 3okpema, Ha cecii MAO (Food
and Agriculture Organization — IIpomososbua i Cinbebkorocnogapebka Opramisa-
iigs OOH) y Pumi B 1999 p. 6y710 chopMy1boBaHO OCHOBHI i/1el CTAIOTO0 PO3BUTKY
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CIIBCBKUX TEPUTOPIill, ie BKa3yBaJocs, 10 TOJOBHUM 3aBiaHHaM [Iporpamu ctamoro
CLIBCHKOTO TOCTIOAAPCTBA 1 CLIIbCHKOTO PO3BUTKY € TIABUINEHHS PiBHSI BUPOOHUIITBA
MPOJIYKTIB XapuyBaHHs CTIHKUM cOCOOOM Ta 3a0e31edeHHsT PO0BOTIBLYO0I OE3ITEKH.
Jluist BUpIiLeHHS 1[bOTO 3aBAaHH HeOOXiHO MiATPUMYBATH OCBITHI IHIIIaTHBY, BUKO-
PHCTaHHST eKOHOMIYHUX 1HHOBAIIIN i PO3BUTOK MPUIHATHUX HOBHMX TEXHOJIOTIH, 3a6e3-
HEeYYIOUr TAKMM YMHOM CTabiIbHUI IOCTYII 0 MPOAYKTIB XapuyBaHHSs, BiIIOBIIHIM
notpebaM JIIOJUHKE B XapUOBUX €JIeMEHTaX, JOCTYI 0 HUX OiIHUX IPYII, PO3BUTOK
TOBApHOTO BUPOOHUIITBA, 3HMKEHHST PiBHST 0€3pO0OITTs, YIPaBIiHHS TPUPOIHUMU
pecypcami i 3aXMCT HaBKOJIUITHBOTO cepeioBUIIa [J].

HayxoBiii 1eMOHCTPYIOTh Pi3HI MiJXOM /10 PO3YMIHHS CYTHOCTI CTaJIOTO PO3-
BUTKY Ciibcbkux Teputopiil. Tak, mpod. A. M. CratiBka 1/l cTaIuM PO3BUTKOM
CIJIBCbKUX TEPUTOPINl pO3yMie KOMILJIEKC CYCHiJIbHUX BiJIHOCUH, 110 BUHUKAIOTD Y
3B'SI3Ky 31 CTabiIbHUM PO3BUTKOM CITIJIBHOTH, sIKA TIPOKUBAE B CLIBCHKIN MiCIIEBO-
cTi, a TaKOK 3abe3Mevye 3pOCTaHHs i MiABUILYE e(DEKTUBHICTH arpapHOTO CEKTOPY
€KOHOMIiKHU, PiBEHb 1 SIKICTb KUTTS, MOJIIIIYE €KOJIOTIYHY CUTYallil0 B CiJbCbKil
micieBocTi [6, ¢. 50].

Ha nymky npod. B. M. €pmosenka, ctanmii po3BUTOK CLIbCBKUX TEPUTOPIN — 11e
crucTeMa OPTaHi3alitHNX, EKOHOMITHUX, TIOJITHIHUX 1 MIPaBOBUX 3aX0/IiB, CIIPSIMOBA-
HUX Ha 3a0e3IeYeHHs IPOIIOPLIAHNX 1 OHOYACHUX, HE3BOPOTHUX 1 CTabIIbHIX IIPO-
IPECUBHUX 3MiH Y BUPOOHUUIH, COIia/bHiil 1 €Ko/IoriuHiiil chepax, sSKi BigOyBalOThCs
MPOMOPILITHO i OIHOYACHO B KOJKHI 31 CKIaI0BUX CiTbchbKOI TepuTopii [7, c. 57].

[Ipodecopu T. 10. Buctpos ta b. O. Boponin saioTh po3ropHyTe BU3HAUEHHS
CTaJIOTO PO3BUTKY CITBCHKUX TEPUTOPIiH, PO3YMIIOUN TIijl TAKUM COITIaIbHO-€KOHOMIY-
HUI PO3BUTOK, TIPU SIKOMY 3a0e31euyeThCst e(heKTuBHE (DYHKITIOHYBAHHSI ClIbCHKO]
eKOHOMIKM 1 KM BKJIIOYA€ rapaHTYBaHHS MPOAOBOJIbYOI O€3MEKH, BiATBOPEHHS
JIOJICBKUX PECyPCiB, MMiIBUIIEHHS SKOCTI TPYJIOBUX PECYPCiB, MIOBHY 1 POIYKTUBHY
3aHATICTD IIpalle3/1laTHOTO HaceJIeHHs, Ii/[BUILIEHHS PIBHS 1 SKOCTI )KUTTS B Cijlb-
ChKHUX IOCEJCHHAX, PallioHaJIbHe BUKOPUCTAHHS 1 BiITBOPEHHS IPUPOHOPECYPCHOTO
MOTEHITIAJTY ceJia, PO3BUTOK 1H(MPACTPYKTYPH, Y TOMY YHUCJIi MMOKPAIeHHsT eHepPro3a-
GesrieueHHs Ta eHeprosbepeskenss 8, ¢. 213].

[Tpodecop B. IO. YpkeBuu cranuii po3BUTOK CLIbCHKUX TEPUTOPIN BU3HAYAE SIK
COIliaIbHO, EKOHOMIYHO 1 eKOJIOriYHO 30a/IaHCOBaHMiT PO3BUTOK, TOOTO HETIOBOPOTHY,
CIPSIMOBaHY, 3aKOHOMIPHY 3MiHY TEPUTOPIi, 1[0 3HAXOASATHCS 11032 MeKaMU MICT Ta
IO SIKO1 BXOJISATD SIK CiZTbChbKi HAceJieHl MyHKTU, TaK i epeBa’kHO 30HU CiTbCHKOTOCTIO-
JIapChKOTO BUPOOHMIITBA Ta CIJIbCHKOI 3a0y/0BM, CIIPSIMOBAHUI Ha IABUINEHHS iX
€KOHOMIYHOTO MTOTeHIlially, TOBHOI[IHHOTO KUTTEBOTO CEPEIOBUINA /IS CYYaCHOTO Ta
HACTYIHUX [TOKOJIiHb HA OCHOBI PaIliOHAJIbHOTO BUKOPUCTAHHS pecypciB (IIPUPOIHUX,
TPYIOBUX, BUPOOHUYMX, HAYKOBO-TEXHIYHUX, IHTEJIEKTYaJIbHUX TOIIIO), TEXHOJIOTIY-
HOT'O TepeoCHallleHHs 1 pecTPYKTYPU3allil MiIIPUEMCTB, YOCKOHAJTIEHHS COIiaabHOI,
BUPOOHIYOI, TPAHCIIOPTHOI, KOMYHIKaIliiHO-1H(OPMAIiiHOI, IHKEeHEePHO, eKOJIOTTYHOT
iH@pacTpyKTypH, MOJIIIIEHHS YMOB IIPOKUBAHHS, BIJIIOYNHKY Ta O3/I0POBJICHHS,
30epeskeHHsT Ta 30aradyeHHs Gi0JOriYHOrO PI3HOMAHITTS Ta KyJIBTYPHOI CHAAIIMHK

[9, c. 25].
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Takum ymHOM, aHaJi3 HaBEJEHUX TMO3UINN HAYKOBIINB, a TaKOX MiXXKHAPOJHUX
aKTIiB /Ia€ HaM TTi/ICTaBU PE3IOMYBATH: CIMAAUL PO3BUMOK CLIbCOKUX Mepumopiil iepe-
6ayae KOMILUIEKCHHIT PO3BUTOK €KOHOMIYHOI, COIiaJbHOI Ta eKoJIoriuHoi cep cea,
SIKi TIOBUHHI TIepe0yBaTH y B3a€MOIii i B3AEMO3B’SI3KY JIJIsT TOTO, 1100 BUKOPUCTAHHSI
MPUPOAHUX PECYPCIB CIIBCHKUX TEPUTOPIN 3aJ0BOJBHSIIO MOTPeOW HUHIIIHBOTO
MOKOJIIHHS Ta 3/ificHIOBaIOCS 6€3 IKOAM /IS MOKJIMBOCTI MailbOyTHIX HOKOJIiHb
3aJI0BOJIbHSITH BJIACHI MOTPEOH.

HopmaTtuaOIO TeperymoBoio (hopMyBaHHS 3aKOHOJIABCTBA PO CTAJIWH PO3BU-
TOK CiJTbCHKUX TEPUTOPIil y HaImii gep:kaBi € 3akoH Ykpaiau Bix 17 skothHg 1990 p.
(B penaxiiii Biz 15 TpaBus 1992 p.) «IIpo npiopuTeTHICTh COMIaTBHOTO PO3BUTKY CeJia
Ta arporpOMHICIOBOTO KOMILJIEKCY B HAPOIHOMY IOCIIOAAPCTBi», B IpeaMOyJIi SIKOro
3a3HAYAETHCH, 10 MPIOPUTETHICTH COIIaJbHOTO PO3BUTKY CeJia Ta arpOIPOMUCIIO-
BOTO KOMILJIEKCY 00’€KTHBHO BMILIMBAE 3 BUHATKOBOI 3HAYYIIOCTI Ta HE3aMiHHOCTI
BUPOOIIOBAHOI MPOAYKINI CiTbCHKOTO TOCHOAAPCTBA Y JKUTTEMISIBHOCTI JIOAMHA i
CYCIIIbCTBA, 3 IOTPEOU BiJPOIKEHHS CEJSHCTBA K FOCIIOAAPs 3eMJIi, HOCist Mopasi
Ta HAI[IOHAJIbHOI KYJIbTYPH.

Y nopanbiioMy, 3 MeTOIO e(PEeKTUBHOTO PO3BUTKY arpapHOTO CEKTOPY MLISIXOM
3abe31eyeH sl €IHOCTI eKOHOMIUHMX, COIliaIbHUX Ta €KOJIOTIYHMX 1HTePeciB CyCITiib-
cTBa I cTabiIbHOTO 3a6e3MeYeHHsT HACEJIeHHs SIKICHO0, OE3MeYHOI0, TOCTYITHOIO
BiTUM3HSIHOIO CiJTbCHKOTOCTIOAAPCHKOIO MPOAYKITIEIO Ta TPOMUCTOBOCTI CiTbCHKO-
rOCITOZIAPCHhKOI0 cpoBUHOIO, Kabinetom MiHicTpiB YKpainu Oysi0 MPUITHITO PO3IIO-
psskensst Bin 17 skoTHSA 2013 p., sskumM cxBajsieHo CTpaTerito pO3BUTKY arpapHOro
ceKTOpy ekoHoMmiku Ha mepios n0 2020 poky. Ykazom llpesusenta Ykpainu Bia
12 ciunrs 2015 p. «IIpo cTpareriio ctamoro po3BuTKy «Ykpaina — 2020» Bu3HaueHO
METY, BEKTOPU PYyXY, JOPOKHIO KapTy, MEPIIOYEProBi MPIiOPUTETU TA IHAUKATOPU
HaJIeKHUX 0OOPOHHMX, COIiaJbHO-eKOHOMIYHUX, OpraHi3aiiiiHuX, MOJITHKO-TIpa-
BOBHUX YMOB CTAHOBJIEHHS Ta PO3BUTKY YKpaiHU, 30KpeMa, 32 BEKTOPOM PO3BUTKY
nepeabavdaeThest pepopma cisbebkoro rocriogapersa [10].

I3 meroro BukoHanust Ctparerii Kabinetom MinicTpiB Ykpaitu 0yJI0 MPUIAHSTO
posmnopsiskents Big 23 Bepecust 2015 p. Ne 995-p. «IIpo cxBanennst Konreritii
PO3BUTKY CIJIbCHKUX TEPUTOPIil», SKOIO OKPECJeHO TOJIOBHI NPIOPUTETH PO3BUTKY
CITBCHKUX TEPUTOPIl Ta MEXaHi3M TATOTOBKYU arpapHOTO Ta CIIBCHKOTO CEKTOPY JeP-
’KaBU 70 (DYHKITIOHYBaHHS B yMOBaxX 30HU BibHOI TOpTiBJi 3 €C. Metoto Konrenttii
€ CTBOpPEHHsI HeOOXiTHUX OpraHi3alliiiHuX, MPaBOBHUX Ta (DiHAHCOBUX TEPELYMOB JJIsT
CIJIBCHKOTO PO3BUTKY IILJISIXOM: nBepcrdikaliii eKOHOMIYHOI istIbHOCTI; 301/IbIIEHHST
PiBHS peanbHUX JOXOIB Bijl CLIBCHKOrOCIOAaPChKOI Ta HECITbChKOTOCTIOAAPCHKOI
MSTBLHOCTI Ha CeJIi; TOCATHEHHS rapaHTOBAHUX COIIATbHUX CTAHAAPTIB 1 MOKPANEHH
YMOB TIPOKUBAHHA CiJTbCHKOTO HACeJIeHHS; OXOPOHU HABKOJUITHBLOTO TTPUPOIHOTO
cepeoBHUIIa, 30epesKeHHsT Ta BiTHOBJIEHHS TIPUPOIHUX PECYPCIB Y CIIBCHKIH Micite-
BOCTI; 30epesKeHHsT ClIIbChKOT0 HACEJIEHHST sIK HOCIsl YKPaiHChKOI I/IEHTUYHOCTI, KYJIb-
TYPH i TyXOBHOCTI; CTBOPEHHST YMOB JIJISI PO3NTUPEHHST MOKITMBOCTEN TEPUTOPIATBHIX
rpoMaJl ceJia, CeJIUIIA /i PO3B’I3aHHS ICHYIOUMX B HUX IPOOJIeM; IIPUBEIEHHS 3aKO0-
HOMABCTBA y cepi CiIbChKOTO PO3BUTKY Y BiIMOBIIHICTH 31 cranpaptamu €C [11].
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V6auaeThes, 110 3a3HAYEHI 3aXOAMU € aKTyaJbHUMU i HEOOXIAHUMU JJISL JOCHT-
HEHHSI 1[iJIell CTaJoro PO3BUTKY CiIbCbKUX TepuTopiil. [Ipore akieHT Ha CbOTOJHI
HeoOXiIHO 30cepesnTn camMe Ha AuBepcudikallii CiIbCbKUX TEPUTOPIH, siKa 3 ypa-
XyBaHHSIM yCiX acIeKTiB (€KOJOTi4HOTO, eKOHOMIYHOTO Ta COIiaJIbHOTO) 3/1aTHA
BUPINIUTH HaTaJbHI POGJIEMH B CiTbChKil MiciieBocTi. OCKIbKY caMe Ha JIUBEPCH-
(ikartito, K OJUH i3 MIJIAXIB PO3BUTKY CLIBCHKUX TEPUTOPIl, Y CBOIX JIOKYMEHTaX
HATOJIONTYBa/Ia CBITOBA CHiibHOTA. 30Kpema, y 3Biti «Hamre crisbHe maitOyTHe»
3a3HAUYAETHCS, 1110 MPOJIOBKEHHS EKOHOMIYHOTO 3POCTaHHS 1 3aITPOBAJIKEHHST JIUBEP-
cudikaiiii, a TAKOX PO3BUTKY TEXHOJIOTIUHUX Ta YIPABJIHCHKUX HABUYOK JIOTTOMOJKE
KpaiHaM, 1110 PO3BUBAIOTHCS, TTOM SKIMUTH HAMPYKEHICTh Y CIIbCHKI MiCII€BOCTI,
MIJIBUIIMTY TIPOJAYKTUBHICTD 1 PiBeHb CITOKNUBAHHS [2].

Y «llopaaky nmennomy Ha XXI CTOJITTSI» aKIEHTYETHCS yBara Ha TOMY, 1O 3
METOI0 3a0€e3TeUeHHsT YIaCTi HaCeTeHHsI Ta CIIPUSTHHSI PO3BUTKY JIIOJICHKUX PECYPCIB
JUUIS1 CTJIOTO ClIbCHKOTO TOCIOJAPCTBA YPSIM Ha HAJIe)KHOMY PiBHI 32 IIATPUMKHU BiJl-
MOBIIHUX MIXKHAPOJHUX 1 perioHaJIbHUX OpPraHi3allil MOBUHHI CIIPUSATH ITiIBUIIIEHHIO
ClTbCHKOTOCTIOIAPCHKOTO BUPOOHMIITBA i CUCTEM 3eMJIepOOCTBA HA OCHOBI TUBEPCH-
(ikartii, gka € 1MepeyMOBOIO CiJIbCHKOTOCIOAAPCHKOI Ta HECITbChKOTOCIIONAPCHKOT
saitusirocTi HaceseHus [3]. Takum unHOM, quBepcudikais GyJia BUsHaHA KIIOYOBUM
IIJITXOM PO3BUTKY CLIBCHKUX TepuTtopiit Opranizamieto O6’exnannx Harriii.

Jlusepcughixayis cinocoxux mepumopii — 1€ AISJIBHICTD ClIbCHKOTOCTIOIAPChKUX
TOBaPOBUPOOHUKIB MIOA0 CTAJOT0 PO3BUTKY CLIBCHKMX TEPUTOPIii, IKa MOJISATAE B
3arpoBaJKeHHI (hOPM 3 yPi3HOMaHITHEHHsI CLIbCHKOTOCHIOAAPCHKOI (BUPOOHMUOT)
Ta (a60) HeCiIbChKOrOCIIOAaPChKOI (IPOMUCIIOBOI) AisSIBHOCTI, a TaKOK HaJaHHIO
nocaIyT y cdepi CiTbChbKOTO TYPU3MY, SKi CIIPSIMOBAHHI Ha JIOCITHEHHST EKOHOMIYHUX,
COIIQJIBHUX Ta €KOJIOTIYHUX I[iJIei.

Bunaerbcs, 1o npu 3aiydeHHi BCiX HagBHUX pecypciB (MaTepiajibHUX, TPY/IO-
BUX, TIPUPOTHUX Ta iH.) CIIBCHKOTOCIIOAAPCHKI TOBAPOBUPOOHUKH MOKYTD 3IHCHIO-
Bati: 1) auBepcudikaiio BUPOOHUUOI AisIbHOCTI, TOOTO CIJIBCHKOTOCIOAAPCHKOT;
2) nuBepcudikailiio HECLTbCHKOTOCIOAAPCHKOI MisIbHOCTI, TOOTO He TOB’SI3aHOI 3
BUPOOHUIITBOM, BHPOIIYBAHHIM CiJIbCHKOTOCIIOAAPChKOI MPOAYKILii; 3) HaaaHHSs
nocayT y cdepi ClIbChKOTO TYPU3MY.

YpisHOMaHITHEHHST CIJIbCHKOTOCTIOIAPCHKOT IATBHOCTI TIOJISITAE B ONTUMAJTBHOMY
HepPepOo3IIOJILJI PECyPCiB Ta MOTEHIHAMY ClIbCHKOTOCIIOAAPCHKIX TOBAPOBUPOOHUKIB B
i1 cepu CiTbCHKOTO TOCMOAAPCTBA 3 METOKO BUBEICHHS THANPUEMCTBA 3 KPH3K ab0
30ispIIeHHsT oro mpuOyTKOBOCTI. JInBepcudikariisi CiIbChKOTOCTIONAPCHKOT IisiIb-
HOCTI MOKe 3/1iiICHIOBATHUCS: TO-TiepIiie, Yepe3 PO3IINPEeHHs aCOPTUMEHTY TOBapiB,
OpraHisalfito BUIyCKy HOBUX BUJIIB MPOAYKILii B MexKax Ti€l rasiysi, sikoto 3aiimManocs
HiIIPUEMCTBO, TOOTO 30iTBIIYETHCS YACTKA HOBITHBOTO TOBAPY, 30IJIBIITUBIIN TIPH
IIbOMY KiJIBKICTh CIIOKMBAYiB Ta IXHI MONUT Ha TOBap; MO-APYyre, 4epe3 BUXIiJ 3a
Me’Ki OCHOBHOI MiSTbHOCTI, TPOHUKHEHHS Y HOBI Taly3i CLIBCHKOTO TOCTIONAPCTBA.
[ITo x crocyeTbest muBepcudikallii HeCiIbChbKOTOCIIOAAPCHKOT /1isIJIBHOCTI arpapHUMU
TOBaPOBUPOOHUKAMHU, TO CJIiJ 3a3HAYNTH, 1[0 BOHA MPOSIBJISETHCS B II€PEPO3IIOLLI
pecypciB MiMPUEMCTBA B iHIITY rOCTIONAPCHKY AisibHICTD [12, ¢. 51].
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Ax nmpuknan, y Pimenni Pagun €spomneiicbkoro Coiozy 2006/144/EC Bin
20 sororo 2006 p. mepeabGavyeHO CTpATEriuHi OPIEHTUPH [IJIsI PO3BUTKY CLIBCHKIX
PETIOHIB i3 3a3HAUYE€HHAM OCHOBHUX HAMPIMIB iSIBHOCTI TI0 KO’KHOMY 3 HuX. Cepery
TaKMX MPIOPUTETIB BU3HAYEHO 1 TTOKPAIEHHS SIKOCTI JKUTTSI B CIIIbChKIN MICIIEBOCTI Ta
CTUMYJTIOBaHHS IMBepCcU(IKaIlil ClIbCbKOI €KOHOMIKU. JIJIsT BUKOHAHHS ITI€T TPOrpaMu
€C 3amaHoBaHO CIPUSATH 3aWHATOCTI Ta MOJIMIIEHHIO YMOB JIJIT PO3BUTKY B CiJib-
cbkuX perioHax. OCHOBHUMU HANPsIMKaMU JiSITbHOCTI y 1Mii Tasty3i €: MiBUIeHHS
€KOHOMIYHOI aKTUBHOCTI 1 3aHATOCTI y CIIbCHKIM €KOHOMIIIi Ta CTBOPEHHST KPAIIOro
TEPUTOPIAIBHOTO HGATIAHCY SIK B €KOHOMIYHOMY, TaK i B COIaTbHOMY IIJTaHi (TypusM,
pemecsia Ta 3abe31medenst PO3BUTKY CITTbCHKHX MOCJIYT); PO3BUTOK CLIBCHKUX TEPUTO-
piii 3a 01MOMOro0 00’€ITHAHHS KOMIUIEKCHUX 1HII[IaTUB, cepe/l IKMX JuBepcrdikartis,
cTBOPeHHs1 Oi3Hecy, IHBECTHUII] B KYJIBTYPHY CIIA/IIIINHY, PO3BUTOK iH(MPACTPYKTYpH,
cepu TOCIYT Ta PEKOHCTPYKIIL; CIPUSAHHS PO3BUTKY MasIoOro Oi3HeCy Ta pemecel,
SIKI MOJKYTh CIIUPATUCS HA TPAAUIINHI HAaBUYKYM a0 BBOIUTH HOBI 3HAHHSI, CIIPUSI-
1041 PO3BUTKY €KOHOMIUHOI 1H(PACTPYKTYPH; HABUAHHST MOJIOJIUX JIIO/Iell HaBUYKaM,
HeOoOXiHUM /U151 Bepcrdikaliii MicIieBoi eKOHOMIKI; 3A0XOUYEHHSI 00 ITOITUPEHHS
HOBITHIX TEXHOJIOTIH, CIIPUSIHHSI €JIEKTPOHHOMY Oi3Hecy Ta eJeKTPOHHIN KOoMepIlii;
PO3poOKa T10JI0KEHD 1 HOBATOPCHKOI'O BUKOPUCTAHHSI MOHOBJIIOBAHUX [[)KEPEJI €Heprii,
SIKI MOXKYTD CIIPUSITH CTBOPEHHIO HOBUX PUHKIB [IJIsI CiJIbCbKOTOCIIOIAPCHKOI Ta JIico-
BOI ITPOJYKIIii, HAJIAHHIO MTOCIYT Ta AuBepcudiKaliii CiIbCbKOi €KOHOMIKH; 320XOUeHHST
PO3BUTKY TYPU3MY; MOJIEPHi3aIlil MiciieBoi iHpPacTpyKTypHu (TeJeKOMYHIKaIiHOT
iH(hpacTPyKTypH, TPAHCIIOPTY, eHepreTuku i Boan) [13].

Konnentieo po3BUTKY CiTbChbKUX TEPUTOPIH YKpaiHu auBepcudikariiio i po3nu-
TOK CIJIBCHKOI €KOHOMIKH TIPOTIOHYETHCST 3a0€3MEUNTH MIJISIXOM: CTBOPEHHST YMOB JIJIst
PO3BUTKY Pi3HOMAHITHUX BU/IiB €EKOHOMIUHOI /isITbHOCTI Ta (pOpM TOCTIOZIapIOBAHHS;
PO3BUTOK TYPUCTUYHOI 1 peKpealliifHol JisIbHOCTI y CLIbChKIN MiCIIEBOCTI; CIIPUSTHHS
dbopmyBaHHIO PUHKIB 30yTy TBEPAOTrO GiONATMBA; YAOCKOHATIEHHS MOAATKOBOI Ta
610/KETHOT CHCTEMHU 3 METOI0 HAMMOBHEHHsI OIO/KETIB TEPUTOPIATbHUX TPOMA Cil,
CeJININ; HaJaHHs MIATPUMKH JJIsl PO3BUTKY CLIBCHKOIOCIOAAPCHKOI 00OCAYrOBY1040]
Koolepallii HIJIXOM CTUMYJIOBAHHS CTBOPEHHS 1OCTAYaJbHUIIbKOI, 3aroTiBesb-
HO-30yTOBOI 1H(PACTPYKTYPU Ha 3acajiaX KOOTIEPAILil; 3aTIPOBA/KEHHST EKOHOMIYHOTO
CTUMYJIIOBAaHHS BUKOHAHHS 3aXO/[iB 3 OXOPOHU 3€MeJib; CIIPOIIEHHS YMOB JIOCTYITY
CIJIBCHKOTO HAceJIeHHsT /10 (DiIHAHCOBUX pecypciB, B TOMY YHUCJIi Yepe3 PO3BUTOK Kpe-
JIMTHOI Koorepallii Ta po3po0JieHHsT aJlbTePHATUBHOIO MeXaHi3My KPeAUTyBaHHS i3
3aJIyd4eHHSIM COI[aJIbHO BiANOBiambHOrO Oi3Hecy Ta GaHkis [13].

Bukonanus Konremnitii nepeabayanocs 31iliCHIOBATH 4epe3 BIIPOBAKEHHS MiK-
CEeKTOPAJIBbHOTO MiAXOMy 1i peasizarii, mpoBeneHHS peopMU CUCTEMU yIIPaBIiHHSI,
VZIOCKOHAJIEHHS JIeP;KaBHOI arpapHOi MOJITUKY, IHCTUTYIIIHHOTO CepeloBUIIA, Opra-
Hi3aIliiHO-eKOHOMIYHOTO MeXaHi3My, (hiHaHCOBOTO Ta iH(GOPMAITHOTO 3a0e31eUeHH ST
1 leps>kaBHOI MiITPUMKN PO3BUTKY CLIBCHKUX TEPUTOPIN, a TaKOXK /JII BUKOHAHHSI
Komrierniii Heo6xigHo 6y10 po3pobuTi 3axo/u 3a BciMa Harnpsimamu. IIpote 10 cbo-
roxni [lnan 3axoniB Bukonanns Koniemniiii BificyTHiH, 1110 € MiZICTaBU TOBOPUTH
1po ii IeKJIapaTUBHICTD.
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Opnak Ha odimiiinomy caiiti MinicTepcTBa arpapHoi MOMITHKY Ta MTPOAOBOJIBCTBA
MOKHA O3HAWOMUTHCH 13 TIPOEKTOM po3nopspkernst Kabinery MinictpiB Ykpainu
«IIpo 3aTBep/keHHS TIaHy 3aX0/iB 3 peasizaiii Koniemniiii po3BUTKY CiJIbCbKUX
teputopiii». Tak, y posain «/[uBepcudikaitisi Ta pO3BUTOK CiJTbCbKOT €KOHOMIKHU»
nepenbavacThCs 30KpeMa: IOJaHHsI Ha PO3TJIs YPsLy NMPoeKTy 3akoHy YKpainu
«IIpo cTUMyJTIOBaHHS PO3BUTKY arpolPOMUCIOBOTO KOMILJIEKCY YKpPaiHU»; CTBOPEHHS
OpraHi3aliifHuX, COMiaJbHUX, EKOHOMIYHUX YMOB JIJIs PO3BUTKY Pi3HOMaHITHUX
BU/IiB €EKOHOMIUHOI JIIAbHOCTI Ta (hOPM TOCIIOIAPIOBAHHS Ha CeJli; PO3BUTOK TYPHUC-
TAYHOI Ta PEKPeariinHol J[iSIJIbHOCTI y CIJIbCHKIM MICIIEBOCTI TIJISTXOM BHECEHHS 3MiH
1o 3akony Ykpainu <IIpo Typusm»; po3po0sieHHs TJIOTHUX TIPOEKTIB i3 PO3BUTKY
CIJTbCBKUX TEPUTOPIH, 0 CTUMYTIOBATUMYTh HearpapHi BUU JISJIBHOCTI B CIJTbCBKIHT
MiCIIEBOCTi, Ta MOJaHHS 1X 3aiHTEPECOBAaHUM I[€HTPAJbHUM OpraHaM BUKOHABYOI
BJIQ/I HA PO3IJIS] B YCTAHOBJIEHOMY TOPSIZIKY 1010 (hiHAHCYBAHHS B paMKax Biji-
MOBIHUX OIO/KETHUX TPOTPaM PO3BUTKY; PO3POOJIEHHS MIJIOTHUX IPOEKTIB 010
CIIPUSTHHSI BUXO/y MAJUX Ta CepPeIHiX ClIbChKOTOCIOAAPCHKIX TOBAPOBUPOOHUKIB
B OpPraHi30BaHWI TOBapPHU PUHOK; CTBOPEHHSI PEECTPY IHBECTUIIWHUX TIPOrpam i
ITPOEKTIB 3 PO3BUTKY CLJIbCHKUX TEPUTOPIN /1T BpaXyBaHHS 1X TPU PO3IIO/ILJI KOIITIB
[lepxaBHOro (hoHLy perioHasbHOTO PO3BUTKY [14].

06z060penns pesyavmamie. Peaizaiiis gep:kaBHOI arpapHoOi HoMTHKY y cdepi
CTAJIOTO PO3BUTKY CLIBCHKUX TEPUTOPIil MOKINBA 32 YMOBH PO3POOJIEHHS Ta 3aIpo-
BaJKEHHS 111JI0] HU3KK 3aXO0/iB, 0COOJIMBE MICIle Cepejl IKUX HAJIEeKUTh JuBepcudika-
11 CiJTbCHKUX TEPUTOPIii, IKa OBUHHA PO3TJISIIATHCS HE JIUIIE SIK OJIUH i3 c1oco0iB
TTO/I0JIAHHS KPU3H B CLIBCHKOMY TOCTIOJIAPCTBI, ajie i IK KOHKpeTHA iAIbHICTD Bi/IO-
BifIHUX Cy0’€KTIB, M0 CIPSIMOBAaHA Ha KOMILIEKCHUN PO3BUTOK CiJTbCHKIX TEPUTOPIIL.

AHaJti3yIoun IPOeKT PO3MOPSIKEHHs, He0OXiJHO BKa3aTh Ha HeOOXiIHICTh OTo
YIOCKOHAJIEHHSI, OCKLJIbKU yBary BapTO 30CEPEANUTH caMe Ha 301JblieHHI poOodrx
MiCIThb Y CLJIBCBHKINl MICII€BOCTI MIJISIXOM CTUMYJIIOBAHHS JAUBepcuikallii cibChKOl
€KOHOMIiKH, PO3BUTKY 4K CiJIbCbKOTOCTIOIAPCHKOI, TaK I 1HITNUX BUJIIB TOCIIOAAPCHKOL
JUSLTBHOCTI, BiIHOBJIEHHST 00’€KTIB colliaibHOI 1HPPACTPYKTYPH, 3aIy4eHHsT iHBeC-
THIIi, PO3BUTOK IPOMaJICBKUX 1HIIIATHB, MiABUIIEHHS PO MyOIiYHO-TIPUBATHOTO
ITapTHEPCTBA B CLIBCHKIM MiCI[€BOCTI.

Bucnoexu. Otixe, pe3toMyioun, HeoOXiJHO 3a3HAYNUTH, IO arpapHe 3aKOHO-
JaBCTBO y cepi cTasoro po3BUTKY CIILCHKUX TEPUTOPIN ChOTOAHI mepedyBae Ha
erarti ctaHoBJseHHs. [Ipuiinarta Konieriii po3BUTKY CiJIbCbKUX TEPUTOPIN CTAIO
BKJIMBUM KPOKOM Ha TLIAXY /10 (hOPMYBaHHS OCHOBHMX 3acajl I€P>KaBHOI MO TUKHI
y cdepi cTajsoro po3BUTKY CiJTbCbKUX TEPUTOPil, MPOTE BUKOHAHHS 11 KJIIOUOBUX
HOJIOKEHb OTPeOye po3pobJIeHHS 1 3aPOBA/KEHHSI KOHKPETHUX MPABOBUX, €KO-
HOMIYHMX Ta OPTaHi3aIliitHUX 3aX0[iB, OCHOBY SIKMX MOBUHHA CKJIAIaTH TuBepcudi-
Kallisl CiIbChKUX TEPUTOPIil, dKa 3 ypaxXyBaHHSIM yCiX CKJAOBUX CTAJIOTO PO3BUTKY
(eKO0JIOTIYHOI, EKOHOMIYHOT Ta COIiaJbHOI) MOKe CHPUITH BUPIIIEHHIO OCHOBHUX

po0JIeEM CiTbCHKUX TEPUTOPITL.
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State agriculture policy of Ukraine on sustainable development of rural areas: legal aspects

One of the components of the state agricultural policy of Ukraine is to ensure sustainable rural
development, which the international community recognized the existence of a strategy for the XXI century.
The author found the essence of sustainable development in accordance with international law; analyzed
the position in this sphere; proposed her own definition of sustainable rural development. A system
analysis of legislation in the field of sustainable rural development suggests that it is in its infancy and
needs improvement. The author concludes that the achievement of the basic principles of sustainable rural
development is possible through the development and implementation of specific legal, economic and
organizational arrangements which should based on diversification of rural areas, because it is could help
to solve the major problems of rural areas.

Keywords: sustainable development; sustainable rural development; State agricultural policy;
diversification of rural areas; diversification of agricultural activities; Diversification non-agricultural
activities; rural tourism.
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EBOAIOLLISA AEPXKABHOI MIATPUMKM CIAbCbKOTO
FOCMOAAPCTBA YKPAIHU: MPABOBUIM ACTIEKT

IIpoananrizosano nonsmms: 0epicasnozo pezymo8anis ma 0epircasioi NIOMpUMKU CLIbCHK020 20CN0-
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PO36UMKY apeymenmayis HeoOXiOHOCMi NPUIIHAMMS CNEYIAIbHOZ0 3AKOHY NPO CLIbCHKE 20Cno0apcmeo.
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azpapny noximuky y cepi niompumki Cilbcbkozo 20cno0apcmed.
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IBOMIOLHUS FOCYAAPCTBEHHOMN TOANEPKKU CENbCKOr0 X03sicTBa YKpPauHbl: IPaBOBOi acleKT

IIpoananusuposarvt depununuu 20cyOapcmeeniozo pezyruposanius u 20CyoapcmeeHnoll no00epicku
cenvckozo xossiicmea Ykpaunol. Apeymenmuposana HeodXo0UMOCnb CIMUMYAUPOBANHUS. CELbCKOXO3SLL-
CMBENH020 NPOU3BOOCmea 3a cuem cpedcms zocyoapcmeentozo 01dxcema. Obosnauena nocieocmeus.
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xossicmaa.

Kiouesblie €10Ba: cesibCKOe X03HCTBO; FOCYAAPCTBEHHOE PEryJIMPOBaHIe CETbCKOTO X03iCTBa;
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rOCY/IapCTBEHHbBIX 3aKyIIKaX; KOHCOJUIAIMS arPapHOTrO 3aKOHOAATENbCTBA; [oCcyiapcTBeHHast ciryskba
Ykpautbl 10 BoIpocaM Ge30TacHOCTH TUIIEBBIX TPOIYKTOB M 3alIUThI MOTpeGUTeell.

Bcmyn. 3araabHOBIZIOMO, 1O CiTBChKE TOCIOAAPCTBO € PU3MKOBOIO chepoio
MISJIBHOCTI, MO 00YMOBJIEHO CYTTEBUM BILTMBOM Ha BPOKANHICTH KIIMATHYHIX
YMOB Ta iHIIUX MiHAUBUX (akTOPiB. Y 3B’s13Ky 3 UM 0COOJUBOTO 3HAYeHHs Haby-
Bae eeKTUBHA JlepyKaBHA MiATPUMKA ClIBCHKOTOCHOAAPCHKUX TOBAPOBUPOOHUKIB.
Curip 3ayBaxkuTH, 1m0 OadeHHsT MOJIEJIi TaKOI MiATPUMKHU CYTTEBO 3MIHUJIOCH 3 Yacy
MIPOTOJIOIIEeHHS He3alekHOoCTi Ykpainu. [locTymoBo nepskaBa 3MicTHIa aKkIeHT 3
JIOTIOMOTH CJIaOKUM 30MTKOBUM TOCIIOJIAPCTBAM Ha (DiHAHCYBAHHSI MTPOTPECHBHOTO
ClIBCHKOTOCIOAAPCHKOTO BUPOOHUIITBA, SIK 11€ TIPAKTUKYETHCs OaraTbMa €BpOIei-
CBKUMMU JIepsKaBaMU 1 BiJITIOBIZIa€ BEKTOPY CBITOBOTO PO3BUTKY (JlaBaTH TUM, XTO MAE€,
i 3abuparu y THX, XTO He Ma€). 3 ypaxyBaHHIM HaBEJICHOTO TPaBoOBe 3abe3eueHHs
JIeP>KaBHOI ITiJITPUMKHU CLIIBCHKOI'O OCIIOIapCTBa YKpaiHU €BOJIIOIIOHYE, Ha 110 CYT-
TEBO BIJIMBAE iHTETpallisl Jep>KaBU Y CBITOBUII €KOHOMIYHUI TTPOCTIp.

Ananiz nimepamypuux oxcepen ma nocmanosxa 3adaui 00CAI0HCEHH.
[IuTanHsa nep:KaBHOTO PEryJI0OBaHHS ClIbCbKOTO TOCIOAAPCTBA YKPAiHU € JloCcTaT-
HBO JIOCTI/PKEHUM y HaylIli arpapHoro mpaBa TakuMu Buenumu, g9k O. B. bBimin-
coka (O. V. Bilins’ka), B. TI. Xymman (V. P. Zhushman), B. M. €pmosenko
(V. M. Yermolenko), B. M. Kopuienko (V. M. Korniienko), I. C. Kopuienko
(H. S. Korniienko), T. B. Kypman (T. V. Kurman), C. I. Mapuenko (S. I. Marchenko),
B. B. ITanuenxo (V. V. Panchenko), M. 10. ITokanpuyk (M. Yu. Pokal’chuk),
d. O. Camconosa (Ya. O. Samsonova), B. I. Cemunx (V. I. Semchyk), A. M. Crariska
(A. M. Stativka), O. M. Tyesa (O. M. Tuieva), B. IO. ¥pkesuu (V. Yu. Urkevych),
M. B. [llyzxbra (M. V. Shul’ha). Tak camo it nuTaHHsT BIUTMBY Ha arpapHe 3aKOHO/aB-
ctBO Ykpaiam mpaBa €C ta COT nanexxno mpoanasizosani y mpargx O. M. AzapoBa
(O. M. Azarov), A. 1. Borgana (A. J. Bohdan), O. B. Tadyposoi (O. V. Hafurova),
A. B. dyxuesuua (A. V. Dukhnevych), B. C. Kaiigamosa (V. S. Kajdashov),
I1. O. Pwxxka (P. O. Ryzhko). Pazom 3 Tum cyuache nipaBoBe 3abe31eueHHsI JIep/KaB-
HOI TITPUMKH CiJTbCHKOTO TOCIIOIAPCTBA YKPaiHM 3 ypaxyBaHHAM BUMOT 1ipasa COT
ta €C norpebye rpyHTOBHOTO MOPiBHSIBHO-IPABOBOTO aHAJII3Y.

Memoro cmammi € XapaKTepUCTUKA MPABOBOTO PETYJIIOBAHHS €PKaBHOL ITi/I-
TPUMKHM CiJIbCHKOTO IOCHO/apcTBa YKPAiHU 3 ypaxyBaHHSM Cy4YacHUX peaJiiil.

Buxniao ocnoenozo mamepiany. llepin 3a Bce CTii yTOUHUTHA 3HAYEHHS TAaKUX
TEPMiHIB, SIK «JIep;KaBHE PETyJIIOBAHHS», «Jlep;KaBHA IMIITPUMKA», «/leP:KaBHA J10T10-
MoOTay, «Jiep:KaBHEe CTUMYJIIOBAHHS», a/UKe HeOIHAKOBE TJyMAayeHHs MOHSATh HiBEJIIOE
pe3ysbratu Oy/Ib-sIKOTO HAYKOBOTO JOCJIi/IZKEHHSI.

Xoya TOHATTS «JIep:KaBHE PETYJIIOBAHHS» BXKUBAETHCS y Ha3BI HU3KU arpapHUX
3aKOHIB, sIK-TO 3akoHU YKpaiuu «IIpo mepskaBHe perysoBaHHs BUPOOHUIITBA i pea-
mizartii mykpy» [1], «IIpo nepskaBHe perysoBanHs iIMIOPTY CiJTbCbKOTOCTIOIAPCHKOT
npoaykitiiy [2], «IIpo gep;kaBHy MATPUMKY CiTbCHKOTO TOCIOAPCTBA YKpainus» [3],
JierajibHe BU3HAYEHHS 1OTO TepMiHa Jioci BijicyTHE. ToMy B HayKoBill Jiiteparypi
MPOTIOHYETHCS HA IMi/ICTaBi aHAMI3y BITUM3HSHOTO 3aKOHOJABCTBA, TEOPETHIHUX
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HaIpaIfioBaHb yUYeHUX 3'sICyBaTU CYTHICTb TMOHSTTS <«Jep:KaBHe PeryJIOBaHHS CiJib-
CbKOTO TocnoiapcTBay. Cepesi y4eHUX-eKOHOMICTIB, SIKi IOCJI/KYBAJIN 1€ TUTaHHS,
ckyasmmest JiBi mo3uttii. [IpegctraBHUKY 1IEpInol po3riigiaoTh 1ep:KaBHE PeryTroBaHHS
SIK cUCcTeMy 3ax0/liB. [HIIi HayKOBIII BiJICTOIOIOTH IYMKY, 1110 Jiep:KaBHE PeryJiloBaHHs
€ IIpoliecoM. Y Teopii arpapHoro IpaBa TaKOK HEMa€e yCTaJeHOCTI 111010 1eP5KaBHOTO
peryJiroBaHHs CLIbCbKOTO rocrnozapcerBa [4]. 3okpema, C. I. MapueHko Bu3Havae
Jlep;KaBHE PETYTIOBAHHS CiJIbCBKOTO TOCIIOZAPCTBA K BUA JAEP:KABHOI AiSTbHOCTI,
KA 3/[HCHIOETBCS YIIOBHOBAKEHIMH Ha 1ie JepsKaBHIMHU opranamu |5, ¢. 91]. Moro
BU3HAYEHHS He MOBHOIO MipOIO BifioOpakae CyTHICTDH TOHSITTs, TOMY BapTo 3Bep-
HYTH yBary Ha TPOMO3UIlio pocitickkoro yaernoro M. I. Kosups min nep:kaBHIM
PeryJioBaHHsM CiLJIbCHKOTO TOCIIOJAPCTBA PO3YMITH: MTO-TIepllle, PI3HOMAHITHUH 11ije-
CHPSIMOBAHUI BILIMB JIep>KaBU Ha CTBOPEHHS Ta JiSIbHICTD CLIbCHKOTOCIONAPCHKUX
KOMEPIITHIX OpraHisalfiil Ta iHINUX CIIBCHKOTOCTIONAPCHKIX TOBAPOBUPOOHUKIB 1
Ha/laHHS 1M BIJIMOBIZIHOI Iep>KaBHOI MATPUMKH; TO-APYyTe, MPUWHATTS 3aKOHIB Ta
IHIMTUX HOPMATUBHUX AKTIB y c(epi CiIbCHKOTO TOCIOAAPCTBA; MO-TPETE, CTBOPEHHS
CUCTEeMU Ta BU3HAYEHHS 3aBIaHb, (GYHKITH i KOMIIETEHII1 OpraHiB, SKi 3AiHCHIOIOTH
Jlep;KaBHe PeryJIloBaHHs PO3BUTKY i€l ramysi |6, c. 125].

B 1opuanyniii giTepaTypi IpyM BUBYEHHI BIJIMBY JiepXKaBU Ha arpapHi BiHO-
CHUHM JIOCI BXKUBAIOTBCA TaKi KaTeropil, sIK «PeryIIOBaHHS» Ta «yIPaBJiHHS», 1110 HE
€ ToTOKHUMU. Jlep:KaBHe YMPaBJiHHS CLTBCHKAM TOCTIOAPCTBOM MAaJio MicIle Tpu
IJIAHOBIM €KOHOMIIII, KOJIU JiepskaBa MOBHICTIO KOHTPOJIIOBAJIA BCI aCTIeKTU IIAIbHOCTI
CLTBCHKOTOCIIONAPCHKUX BUPOOHUKIB, TIOUNHAIOYM Bi/l TJIAHYBAHHSI 1X TOCIIOAAPCHKOI
JUSTBHOCTI, peasisaitii POy KIlii i 10 PO3MOiIy JOXO/iB. 32 YMOB PUHKOBOI €KOHO-
MiKH MOBY TIOTPiOHO BECTH TIPO JIepsKaBHE PETYIIIOBAHHS CLIBCHKOTO IOCIIOAPCTRA.
3 nporo npusoxy . I. Daiizysin 3a3HavaE, 110 BUBYEHHS 3aKOHIB, TPUITHATUX OCTaH-
HIMU pOKaMU, TIOKA3YeE, 10 3aKOHO/IaBeIlb MPU 3aKPiTJieHH] (hyHKITIH 1| TOBHOBaXKEHb
OpTraHiB JeP;KaBHOI BJI/IM BiJlIa€ llepeBary TepMiHy <«peryJiioBaHHs». BiamoBa Bin
TepMiHA «YIPaBIiHHA» CTaja Pe3yJbTaTOM aJIMiHICTPATUBHOI pe)OpMH Ta HOBOTO
HiIXO/Ty 10 po3noiny (GYHKIIIN Y cicTeMi OpraHiB BUKOHABYOI BIaan [4, ¢. 225]. Ha
1eil yac JiepkaBHe PEryJIioBaHHs BPAXOBYE He JIMIIE MOTpeOU PUHKOBOT €KOHOMIKH,
a i1 sBumorn COT Tta €C. Tak, B. M. Kopnienko 3aznauae, mo Yroga COT mpo cisb-
ChKe TOCTIOIAPCTBO TapaHTY€E 3a0e3MeveHHsI IOCTYIY Ha HAI[lOHAIbHI PUHKHU iMITOpT-
HOI CiJIbCHKOTOCIIOIAPCHKOT TTPOJIYKILi1, 3BHUKEHHST PIBHS JIEP>KaBHOI MiIJITPUMKH, SIKa
He CIIpUsg€ PUHKOBIN KOHKYPEHIlii, PeTyJTI0BaHHS CaHITapHUX, (hiTOCAaHITADHUX Ta
BeTEpUHAPHUX YMOB TOPTiBJi |7, c. 25].

[o1izIbHO TIOPIBHATU TaKi MOHATTS, SIK «JlePsKaBHA IMIJATPUMKAy, <«/Iep:KaBHE
peryJiioBaHHs», <Jep:KaBHA OTIOMOTa», «JepsKaBHe CTUMYJIOBAHHSA», 1110 BUKO-
PUCTOBYIOThCS ¥ CIeEIiabHiil JiTeparypi, MPUCBSUYEHIT TTPOBIEMATHII CiIbChKO-
rocrosapchbkoro BUpoOHuITBa y Kourekcri Bumor npaBa COT. Tak, nepskaBHa
HiATpUMKa cy6 €KTIB rOCIIOAAPIOBAHHS € YACTUHOIO €JMHOTO MEXaHi3My JIep/KaBHOIO
peryJiioBaHHs €KOHOMIKH. /lep:kaBHe CTUMYJIIOBAHHS — Iie TIOHATTS, 1[0 He € TOTOX-
HUM JIeP>KaBHIN MiTPUMIL, aJiKe MiATPUMKA 3aBKAM € CTUMYJIOM JIO TIEBHOTO BUJLY
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rOCIIOZIAPCHKOI IISIBHOCTI, a CTUMYJIIOBaHHS He MOe OyTH peasizoBaHo 6e3 nepes-
GaueHnX 3aKOHOM 3acO0iB IMATPUMKH. Jlep:kaBHa HiATPUMKa 1 AepsKaBHA J0IOMOTa
CHIBBITHOCATBCS SIK POJIOBE Ta BHUOBE IOHATTS, OCKIJIBKU JIepsKaBHY HiJATPUMKY
MO>KHA TIOJIITUTU HA JIBA OCHOBHUX BUJIM: TIPSIMY i HETIPSIMY, a TpsIMa TMiATPUMKA came
BI/IIOBI/IA€ MOHATTIO JiepsKaBHOI jloniomMoru [8, c. 7].

Taxum yuHOM, Ziep;kaBHA MATPUMKA CLIBCHKOTO TOCIOIaPCTBA YKpaiHU TOJISATAE
y IiJIeCIPSIMOBAHOMY BILIMBI JIep:KaBU Ha CiIbCbKe rOCIOJAPCTBO 3 METOIO CIIPUSTHHS
JUSLIBHOCTI CiJIbCHKOTOCIIOAAPCHKUX TOBAPOBUPOOHUKIB, IPUIHATTS 3/ 1[HOTO
3aKOHIB 1 MMi/I3AKOHHUX HOPMAaTUBHO-ITPABOBUX aKTiB Y cepi CiTbChbKOTO ToCroap-
CTBa, & TAKOX Y/JOCKOHAJIEHHSI CUCTEMU OPraHiB, SIKi 3/[ICHIOIOTD Jiep:KaBHE pery-
JIIOBAaHHS PO3BUTKY JIAHOT rasysi.

Cnin BiAMITUTH YHOPMOBAHICTD JOCTI/I>KYBAaHOTO MUTAHHS HAa 3aKOHO/IAaBUOMY
piBHi. Tak, me 24 gepsus 2004 p. Oyso npuitasto 3akoH Ykpaiuu «IIpo mep:xaBmy
MIITPUMKY CiJIbCBKOTO TOCHOApCTBa YKpaiHus» [3], 10 SKOro B Ipolieci ajamTariii
YKpaiHcbKoro 3akoHoziaBcTBa 0 npaBa COT BHeceHO HU3KY 3MiH.

BasknmBe 3HaYeHHS y CTUMYJIIOBAHHI [iSIIBHOCTI CiJIbCHKOTOCIOAQPCHKUX TTiJI-
IIPUEMCTB Mag€ JiepkaBHe (DiHaHCyBaHHS, 1110 BUBHAYAETHCS 3aKOHOM IIPO JIePsKaBHUM
Olo/IKeT Ha BiANOBIAHMIA KajeHAapHuil pik. Tak, 3rigHo 3 1. 20 npUKiHIEeBUX I0JI0-
keHb 3akoHy Ykpainu Big 21 rpymaus 2016 p. «IIpo lepsxaBuuii GiomkeT Ykpainu Ha
2017 pix» posmozmin 6romKkeTHOI goTarii y 2017 p. s po3BUTKY CiJIbCbKOTOCIIOAAP-
CHKHX TOBAapPOBHPOOHMKIB Ta CTUMYJIOBaHHS BUPOOHHUIITBA CLIBCHKOTOCIIOAAPCHKOT
MPOAYKINI B aBTOMATUYHOMY PEKUMi 3a OI0ZKETHOIO MPOrPaMoi0 MEHTPATLHOTO
opraHy BUKOHaBYOi BJIajiH, 10 3abe3neuye GoOpMyBaHHSI Ta peaisye JepKaBHY
arpapHy HOJITHKY, Ha MigcTaBi gaHux Peectpy oTpuMyBadiB O0KeTHOI HoTallii
Ta iH(oOpMaIlil IeHTPaJIbHOTO OPTraHy BUKOHABYOI B/, 110 Peasi3y€e Jep:KaBHY
MO/IATKOBY 1 MUTHY TOJIITUKY, 3/[IICHIOETHCS 3 YPaXyBaHHAM TaKOTO KPUTEPIlo: MPO-
MOPIIIHO CyMi BaAPTOCTI peasri3oBaHoOl CLIbCHKOTOCTIONAPCHKUM TOBAPOBUPOOHUKOM
cisbepKkorocnoaapebkoi mpoaykiii. 1o 5 1o obcsry BuaaTkis, To gogatkomM Ne 3 110
3rafaHoro 3akony Ha MiHicTepCTBO arpapHoi MOJIITUKHU Ta MTPOIOBOJBCTBA YKpaiHU
nepenbadeHo cymy 5 565 560,3 rpu [9].

3 OrJIsily Ha 3MIHU B OITOJIATKYBaHHI Ta CUCTEMI 3/[IICHEHHS JIepXKaBHUX 3aKyITi-
BeJlb, BUALIEHHS OI0/ZKETHOTO (DiHAHCYBAHHS HA IIATPUMKY CLIBCHKOTO TOCIIOAAPCTBA
€ 0CcOOJIMBO BasKJINBUM.

Bapto 3BepHyTH OKpeMy yBary Ha 3rajlaHe BUIIle BUKOHAHHS /IeP;KaBHUX 3aMOB-
Jiens (myOurivHi 3aKyiBi ). 3arabHOBIIOMO, IO JAE€PKABHI 3aKYIIiBJI MOKYTh BHUCTY-
naTv MeXaHi3MOM HaJaHHs MiATPUMKH BITYH3HSIHOMY TOBAapOBUPOOHUKY. YseHu
COT BUKOPUCTOBYIOTH JIepsKaBHI 3aKyIIiBJIi JJIs1 TOCATHEHHS BHYTPIIIHIX MTOTITHY-
HUX IliJIeld, HAPUKJIaJ, TPOCYBAaHHS TeBHUX BITUM3HSHUX Tajy3eil IPOMUCIOBOCTI
ab0 3axMCTy MEBHUX COIiaJbHUX IPyIl. YkpaiHa npuenHasach 10 Yroau COT mpo
JepskaBHi 3aKkymiBii (1[0 HAJEKUTb 0 yroJ 3 0OMEKEHUM KOJIOM YYaCHMKIB; /10
TaKUX JIOKYMEHTIB MPUEIHYIOTHCS OKpeMo) Jutie y juctonan 2016 p. [10], mo, 6e3
CYMHIBY, BIUIMHE HA €KCIOPT Ta iMIIOPT CLIBChKOTOCIIOAAPChKOI TTpoaykitii. Hamgami
JlepsKaBHa arpapHa IIOJITHKa YKpaiHu Mae 1epenbadyaTé KOMIIEHCAI0 BTPAaYyeHUX
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repeBar, MoB’sI3aHUX 3 JIOCTYIIOM Ha PUHOK JIEP/KaBHUX 3aKYITiBeJib HAI[IOHAJTbHUX
ClTbCHKOTOCTIOIAPCHKIX TOBAPOBUPOOHUKIB.

3 MpUBOMAY TPUITHATTS 3aKOHIB, AKi 6 MO3MTUBHO BIIMHYJU Ha CiJIbCbKe
roCIoapcTBO YKpainu, HeoOXiJHO HarajaTu CJAYIIHY MPOIO3UILiI0 mpodecopis
A. M. CrariBku ta B. 10. ¥YpreBuua nposect poOOTy 3 KOHCOJIIAIli arpapHOro
3aKOHOJIAaBCTBA Ta MPUIHATH 3aKOH «IIpo cibchbKe rocrnogapcTBo», AKuii 6u cucre-
MaTtu3yBaB HOpMU arpapHoro npasa [11, c. 104—110]. /liticHo, TPpUHATTS Crieliaib-
HOI'O 3aKOHY Y c(epi ClIbCHKOTO rOCHOAAPCTBA MOCHPUSLIO O BUPILIEHHIO YUCIEHHIX
pobJIeM CHUCTEMOYTBOPIOIOYOTO XapaKTepy.

[ITomo BIOCKOHAJIEHHSI CUCTEMU OPTaHiB JIEPsKAaBHOTO PETYJIIOBAHHS CLIBCHKOTO
rOCTIO/IAPCTBA, IPUBEPTAE yBary CTaHOBJIeHHs /[ep:kaBHOI cory:kOM YKpaiHu 3 UTaHb
6e31eYHOCTI XapYOBUX MPOAYKTIB Ta 3aXKCTY CIIOKUBAYiB, SIKa YTBOPEHA B IIPOIEC
ONTUMI3allil CUCTEMU IIEHTPaJbHUX OPraHiB BUKOHABYOI BJIaJM Ta /i€ BiJNIOBI/IHO
1o Ilomoxennst, 3aTBepaskeroro Iloctanosoro KMY Bin 2 Bepechs 2015 p. Ne 667
Yyepe3 IEeHTPATbHUN armaparT i TepuTopiasbhi oprann [12]. 3 ypaxyBaHHSM TOTO, 1110
B CTPYKTYPY 3rajaHoi cay:k0u BXOAAThH JabopaTopii, AKicTh i AiSIBHOCTI IPSIMO
BIIJIMBAE HA Peali3allito CiibChKOTOCIOIAPChKOI MPOAYKIlii. BBaskaemo, 1o cucrema
oprauiB 3raganoi [lep:kaBHOI c/1y:KOM MOBUHHA 3a/IUIIATHCH JePKaBHOIO HOIPU SBHI
HaMaratHHsi CTBOPUTH YMOBH JIJIsI TPUBATH3aIlil 1abopaTopiil 3a 3aHUKEHOIO BapPTICTIO.
Hemae cymHIBIB, 1110 npuBaTHi JraGoparopii OyayTh BCTAHOBIIOBATH HETIOMIPHI JIIst
CLIbCHKOTOCIIONAPCHKUX TOBAPOBUPOOHMKIB IIHU Ha CBOI MOCIIYTH.

Bucnoerxu. IlpaBoBe 3a6e3nedeHHst JAep/KaBHOI MIATPUMKN CiIBCHKOTO TOCIIO-
napcTBa YKpainu 3a 2016 p. 3a3Ha0 CYyTTEBUX 3MiH, 1[0 0OYMOBJIEHO YNHHUM
OI0/KETHUM, TIOJIATKOBUM 3aKOHOIABCTBOM, HEOOXiIHICTIO BUKOHYBATH MisKHAPOIHI
30008’ s13anns. [liecpssMoBanuil BILIMB Jep:kaBu Ma€ OyTH CIIPAMOBaHUII Ha CIIpa-
BEJUIMBUI PO3TIO/i/ OIOKETHUX KOIITIB, epebayeHnX Ha CTUMYJIIOBAHHS CLIbCHKO-
rocroapchbkoro BUpobHuirTBa. He BTpavae cBO€i akTyasmbHOCTI OTpeba MPUITHSITH
creriasbHuil 3akoH Ykpainu <«IIpo cizbebke rocnonapcTBo», NPOEKT SIKOTO yiKe
TpuUBaIUil Yac nepebyBae Ha posrysai y Bepxoswiit Pami Ykpainu. YiockoHaIeHHs
CUCTEMU OPTaHiB, IKi 3/IHCHIOIOTH Jep;KaBHE PETYJTIOBAaHHSA PO3BUTKY CiTbCHKOTO
rOCIIOZIapCcTBa, Ma€ OyTH KOHTPOJIbOBAHUM, 1100 YHUKHYTH HeOE3IIeYHNX TEeHIEHIIii
710 TIPUBATHU3AIlil OKPEMUX iX TiPO3/IiJIiB.
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Evolution of state support of agriculture of Ukraine: legal aspect

Comparison of such concepts is carried out, as <government control of agricultures, <state support
of agricultures, <state help of agricultures and <state stimulations in this article. Attention is accented
on that a term <state administrations> was in soviet time used, at this time a legislation is determine
«government control». Position of the state budget is investigational on a current year in relation to
stimulation of agricultural production. It is well-proven that the consequences of implementation of
international obligations certain Agreement of World Trade Organization about the public purchasing
Ukraine must be softened by the grant of state support to the agrarian sector of rural economy. Separate
attention is spared to the project of law of Ukraine <About agricultures, that is given for consideration
in parliament of Ukraine. Outlined one of important problems, that arose up in the process of forming of
Government service of Ukraine on questions the unconcern of foods and defence of consumers.

Keywords: agriculture; government control of agriculture; state support of agriculture; public
purchasing; Agreement of WTO about the public purchasing; consolidation of agrarian legislation;
Government service of Ukraine on questions the unconcern of foods and defence of consumers
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HanuonanbHasi 9K0JOTHYECKas CETh KaK 00BEKT IKOJOr0-MPABOBOIO PEryJIMPOBAHUS: TEOpe-
THKO-TIPABOBOE TIOHUMaHHe

Hccnedyromest cospemenivle meopemuko-npagosvie nooxoovl K NOHUMAHUK IKOJOZUYECKOL Cemu
KaK HeomoeMaemozo 006eKma npagosoll 0Xpansl OKPYICaIoweti cpedol. Yemanoeieno sapoxcoenue uoeu
IKOCemu ewe 6 COBeMCKULL NePUOd, KOMOPas moz0a OXPAHIAC KaAK KOMNIEKCHOE NOHAMUe <0000 0Xpa-
nsiemoie npupodnvie meppumopuus. [punumas 60 enumanue NOIUGYHKUUOHAILHOCID YRompeodienus.
MEPMUNA <IKOLOZUUECKAS CEMb», NPEOLONCCHO OnpedesieHie IKOCEmil, 0X6AMbLBAIOuee COBOKYNHOCTYb
BANCHETUUX NPUSHAKOG U BVIPANCAIOULCE OCOOCHHOCU ee HOPMUPOBAHUSL.

Kiouesblie coBa: 9K0J0rMYECKast CETh; 0OBEKT 9KOJOTMYECKOTO [IPaBa; COXpaHeH1e O1oJornye-
CKOro ¥ JaH{apTHOTO PasHO0OPa3Nst; YCTONYMBOE Pa3BUTHE; SKOCUCTEMA.

Bcmyn. YnockoHajieHHS MOBUM €KOJIOTIYHOTO 3aKOHO/IABCTBA HA Cy4aCHOMY eTalli
PO3BUTKY €KOJIOTIUHUX TTPABOBIIHOCUH BU3HAETHCSI OJIHUM 13 HAIIPSIMKIB peastizaltii
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JepsKaBHOI €KOJIOTTYHOI MOJITUKKM YKpaiHu. Y TaKOMY aclieKTi 6e3CyMHIBHO cripa-
Be/nBoIo € ymka A. 1. TeTbmana, 1110 y HAYII €KOJOTIYHOTO MpaBa, a TaKOXK B €KO-
JIOTIYHOMY 3aKOHO/IABCTBI, JIe 3HAYHOI0 MipOI0 BifI0OpakatoThCst MyOIivYHI iHTEpeCH,
BUKOPUCTAHHST TEPMiIHOJIOTIYHOTO arapary Ma€ OyTH sicHUM Ta goctyrnHum |1, c. 25],
a BUPIIIEHHs TPOOJIEMI TePMiHOJIOTIT B €KOJIOTIYHOMY 3aKOHOJABCTBI BUeHUI BOaUae
B ii ynidikamii. To6To izeTbes PO HEOOXIAHICTh JOCATHEHHST €AHOCTI IOPUANIHOTL
TepMiHOJIOrI1, 11 OJlHO3HAYHOCTI, YCyHEHH 3aliBOI CMHOHIMI, cyliepedyHoCcTel Ta po3-
GixKHOCTEN y BUSHAYEHHI Ta HANMCaHHI TepMiHiB. PesysbraToMm Takoi yHidikaiii mae
CTaTu CUCTeMa BIOPSIKOBAHOI, OJTHAKOBOI, HaJEeKHO 0(hOPMJIEHOI TEPMiHOJIOTII, IO
MOJKe 3aCTOCOBYBATHCS B HOPMATUBHO-IIPABOBUX aKTaX €KOJIOTIYHOIO 3aKOHOABCTBA
Ykpainu [2, c. 272].

ExoJsioriunoMy npaBy HpuTamMaHHa crenudiyHa TepMiHOJIOris, sKa 00yMOB-
JIOETHCST TU(EPEHIIIHOBAHUM KOJIOM O0’€KTIB MPABOBOI OXOPOHU HABKOJUITHHOTO
MIPUPOIHOTO CEPeIOBUINA, a TAKOXK ICHYBaHHSIM IHTETPOBAHUX KAaTETOPill, TAKMX SIK
MIPUPOTHI KOMILJIEKCH Ta MTPUPOJIHI Pecypcu.

[TostBa Kateropii «ekosoriuHa Mepeskay B TIPABOBIM HAYIlI CIIPUSLIO BUPIMIEHHIO
MUTaHHS PO i Miclle cepell TAKUX MPUPOAHUX OO’EKTIB Ta PecypciB, sIK 3eMJI,
BOJIa, JIiC, HAQ/Ipa, TBAPDUHHUMI Ta POCAUHHUN CBIT, aTMOC(epHe MOBITPs TOIIO, a
TaKOX CITiBBITHOIIIEHHIO MOHSATTS €KOJIOTIYHOI MepesKi 3 MOHATTAM «JTaHamadT Ta
TIPUPOJIHI KOMIITIEKCH».

Ananiz aimepamypuux oxcepes i nocmanosxa 3aoaui 00caidicenns. Yio-
CKOHAJIEHHIO 3aKOHOJaBCTBa y cepi hopmyBanHs, 30epeskKeHHsT Ta BUKOPUCTAHHS
€KOJIOTIUHO1 Mepeski MPUCBIYeH] HAyKOBI JIOCI/IKEeHHSI TAKUX BYEHUX-TTPABO3HABILIB,
ak: B. 1. Aauppeitnes, I. 1. bamox, M. d. Banumwun, A. I1. Terpman, A. 1. Tomno-
Baniok, b. B. /lanunenko, M. A. [leiinera, O. M. Kostyn, B. B. KocTutnpxuii,
M. B. Kpacuosa, I1. ®. Kynunny, O. B. Jlozo, M. I. Makcumenko, H. P. Masnuiiesa,
A. K. Coxososa, 0. C. [llemmyuenxo ta in. OpHak icHy104i HayKOBO-IIPABOBI /10CJTi-
JoKeHHsT y cepi hopmyBaHHsT, 30epeKeHHsT Ta BAKOPUCTAHHS €KOJIOTIYHOI MEPEsKi €
HEYNCJIEHHUMU, 2 BUBUYEHHIO ITi/[XO/IIB /10 TIOHATTS Ta CYTHOCTI €KOJIOTIYHOT Mepexi
Jloci He PUJIIJIeHO TOCTaTHLOI yBaru.

Memoro cmammi € TeOpeTUKO-TIPABOBUI aHAJI3 Cy4acHUX IiIXOIiB /10 PO3y-
MiHHS €KOJIOTIYHOI Mepeki Ha MijicTaBi MoMiDYHKITIOHAJBHOTO JAOCTIZKEHHS i€l
KaTeropii.

Buxnao octoenozo mamepiany. BucsiTieHHIO 3MiCTOBOI CYyTHOCTI TaKOTO TIpa-
BOBOTO SIBUIIA, STK €KOJIOTIYHA Mepeska, Ma€ Tiepe/lyBaTh 3 sICyBaHHs 11 JieiHiItii.

Bignmosinno no 3akony Ykpainu «IIpo ekosioriuny mepesxxy» 1iJi OCTAaHHBOIO
PO3YMIETBHCA €MHA TEPUTOPiaibHA CUCTEMA, KA YTBOPIOETHCS 3 METOIO TOJITIIICHHS
yMOB 711 (popMyBaHHS Ta BiHOBJEHHS JMOBKIJJIS, TMiIBUINEHHS TTPUPOIHO-PE-
CYPCHOTO TOTEHITIaTy TepUTOPii YKpainu, 30epeskeHHst JauamahTHOro Ta 6iopizHO-
MaHITTS, MICITb OCEJIEHHS Ta 3POCTaHHS IIHHUX BUJIB TBAPUHHOTO 1 POCIAMHHOTO
CBITY, TeHeTUYHOTO (HOHJTY, MIJIAXIB MIrpariii TBapWH yepe3 MOEAHAHHS TEepPUTOPii
Ta 00’€KTIB NIPUPOAHO-3AMOBIAHOrO (DOHY, a TAKOK iHIIMX TEPUTOPIH, AKi MalOTh
0COOJIMBY I[HHICTh JJII OXOPOHU HABKOJMUIIHLOTO IPUPOJHOTO CepeloBHUINa i
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BI/INOBIIHO /10 3aKOHIB Ta MIsKHAPOJIHMUX 3000B’sI3aHb YKPaiHU IIi/JISAraloTh 0COOIU-
Bilt oxoponi [3].

3axon Ykpaian «IIpo 3arasbHomeps;kaBHy Tiporpamy (hopMyBaHHS HalliOHATBHOI
exosioriunoi mepeski Ha 2000—-2015 poku» (nami — [Iporpama) BusHauae eKOMePEKyY
SIK €IMHY TePUTOPIiaIbHY CUCTEMY, SIKa BKJIIOYAE JIISAHKNA TPUPOAHUX JaHmadTiB,
IO IiAIATal0Th 0COOJUBIN OXOPOHI, 1 TepUTOPIi Ta 06’€KTH TIPUPOAHO-3aIIOBITHOTO
(ommy, KypopTHi 1 JIKyBaJIbHO-03/I0POBYI, peKpearliliii, BOA03aXUCHI, T0JIe3aXUCH]
TepuTOPii Ta 06’EKTHU IHIIMX THIIIB, 10 BU3HAYAIOTHCS 3aKOHOAABCTBOM YKpaiHu, i €
YACTUHOI CTPYKTYPHUX TEPUTOPIAIBHUX €JIEMEHTIB €KOJIOTTUHOI Mepeki — MPUpoji-
HUX PETiOHiB, MPUPOIHUX KOPUAOPIB, OydhepHux 30H [4].

ITopiBHIOIOUM BUIIIEHABe/IeH] 3aKOHO/[aBYl BU3HAYEHHI €KOMePesKi, BApTO 3a3Ha-
yuTH, 1110 y 3akoHi YKpainu «IIpo exoJoriuny Mepesky» poOUThCS aKIeHT 371e6ib-
moro Ha (HYHKIIOHAIbHI 0COOMBOCTI eKOMEPEKi KPi3dh MPU3My OCHOBHOI MeTH
CTBOPEHHS eKoMepeski, Tofi sk y [Tporpami mmiaKpecIooThCs 0COOIMBOCTI CTPYKTYPH
(CKTaIOBUX) €EKOMEPEXKI.

3 ypaxyBaHHAM JMHAMIKU PO3BUTKY COIiaJIbHO-eKOHOMIUYHUX Bi/IHOCUH B YKpa-
iHi, 3MIHU TEOPETUYHUX IMIJXO/IB /IO MPAaBOBOTO PEryJaI0BaHHA €KOJIOTO-ITPABOBUX
Bi/IHOCUH, y HayIli JUCKYTYETHCS MUTAHHS IIO/I0 CYTHOCTI TepPMiHA <«E€KOJOTiuHa
MepeKar.

Hampuxnazx, M. J. Bamwuma 11i HaIlioHATIHFHOIO €KOJOTIUHOI0 MEPEKEI0 PO3YMI€E
ABTOHOMHY CKJIQJIOBY YacTUHY BceeBporieiicbKol ekoMepe:Ki, EAMHUN MIXKTaTy3eBui
Ta IHTErpoBaHMWil 00’E€KT TIPABOBOTO PETYJIIOBAHHS, 10 MA€ JAMHAMIUYHUI, KOMILJIEK-
CHU i CUCTEMHUN XapaKTep, CKIAJIAEThCS 3 TEPUTOPIATIBHUX CTPYKTYPHUX €JIEMEHTIB,
OCHOBHUMM 3 SIKUX € KJIOYOBi (TIPUPO/IHI PETIOHN) B MeEXKaX TTPUPO/IHO-3ATTOBITHOTO
(hoH/TYy, a TaKOXK TPUPOTHUX KOPHUIOPIB, Oy(hepHUX 30H Ta BiIHOBIIOBAHUX TEPHUTO-
piif, 110 (HOPMYETHCS 3 METOIO 3aXUCTY, 30€PEKEHHSI Ta BiIHOBJIECHHS GI0JOTTYHOTO
Ta JaHAMA(THOTO PIBHOMAHITTS, a TAKOX TOJIMIIEHHS YMOB /s (hOpMyBaHHS Ta
Bi/IHOBJICHHS JIOBKLJLJIS, TABUIIEHHS PUPOJHO-PECYPCHOTO TOTEHIATy TepUTopii
Yipainu |5, ¢. 129]. To6T0 BueHa MATPUMYE AYATICTUYHUN TXi/L 10 TIOHSTTS <€KO-
MepeKi»: 3 0HOTO GOKY, ekoMepexka — 1ie 00’EKT €KOJIOrO-TIPABOBOTO PETYJ/IIOBAHHS,
SKOMY TIPUTAMAaHHUI KOMIIJIEKC CIeu@iuauX 03HaK, a 3 iHIIOTO — CaMOCTiifHa
yacTrHa, HeoOXiAHMI ejleMeHT BeeeBporeiicbKoi eKoMepeski.

B Exosoriuniii eHIMKIIOMEi €KOMepeska PO3TJIsiZIA€EThCs KPi3b MPU3MY BTiJICHHS
€KOCHCTEMHOTO TI/IXO/Ly B MPOIIeCi MPOCTOPOBO-TIJIAHYBAIBHOI JIISITBHOCTI Ta PO3Yy-
MIETBCS SIK CUCTEMa ITPOCTOPOBO OB’ sI3aHUX GIOTOIIB Ha MiCIIEBOMY, PETIOHAIBLHOMY
Yy iHIIOMY PiBHI, SIKa MA€ TIeBHUM MPaBOBUI CTATYyC i CIpIMOBaHa Ha Bi[HOBJICHHS
MIPUPOTHOTO Kapkacy Teputopii. [Ipu mbomy iziess cTBOpeHHST eKoMepesKi OB’ I3y€EThCS
3 MiATPUMAHHIM Ta BiIHOBJIEHHSIM Oi0TCOXIMIYHMX IIUKJIIB, 3a0€3II€UCHHIM ITaHMIKCii,
HEIePePBHICTIO MPUPOAHUX AIJISHOK TEPUTOPIil, 30epeKeHHIM eKO- Ta Oi0TOIiB, 3
OTHOTO OOKY, Ta rapMOHI3aIli€l0 TaKOi MisSJIBHOCTI 3 CYCIiJIbHO-€KOHOMIYHOIO Iisl/Ib-
HicTIO — 3 iHmoTO [6, c. 282].

o peui, B paggHCchbKUi TepioJ, KOJU Ille He iCHYBaJIO TepMiHa <«eKOJIOTiuHa
MepeKay, TIOps/ 3 TOHATTAM NpUpoiHo-3anoBigHoro douay CPCP posmnoBciomke-
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HUM OYJIO CJIOBOCIIOJNYYEHHS «0COOJIMBO OXOPOHIOBaHI 00’'€KTH Ta TE€PUTOPIl», IIij|
SIKUMU PO3YMIJINCST TIPUPOTHO-3AITOBIIHI 00’€KTH Ta KOMIIJIEKCH, TTPUPOTHO-KYJIb-
TYpHi 06’€KTH Ta KOMILJIEKCH, IHIII TE€PUTOPIi, 3alHATI 3aXUCHUMK 30HAMM, 3aXHC-
HVIMU JIiCAM¥ TIEPIIOi TPYTH, 0COOIMBO IIHHUMM JIICOBUMK MaCHBaMH, JIiCOTIAPKaMH,
JMeHapapisMu, GOTAaHIYHUMHU cajlaMy TOIIO, 1[0 BUJYYEHi 3 TOCHOAAPChKOTO abo
TOCIIOZIAPCHKO-PEKPEAIIITHOTO BUKOPUCTAHHS SIK TaKi, 1[0 MAIOTh 3aXHUCHE, HAYKOBE,
€KOJIOTiuHe, Ky bTypHe 3HaueHHs |7, c. 198].

[Moromxytouncek 3 Taknum BusHauenHsM, O. O. TpaHin 3a3Hauas, 110 BBEJIEHHS Y
HAYKOBHi1 06Ir TepMiHa «0COOJIMBO OXOPOHIOBAHI IPUPOAHI TepUTOPii» GyI0 CHpUii-
HSTE SIK O/lHA 3i CIPO6 00’'eAHATH Tijl UM HallMEHYBAaHHSIM BCi Pi3HOMaHITHI KaTe-
ropil TPUPOIHUX KOMILIEKCIB Ta 00’€KTIB, 1110 B3STI Il 0COOJMBY OXOPOHY JIEP/KaBU
Ta He 3aBXKIU CIIPUIMAIOTHCS KPi3b MIPU3MY TPaAUIliitHOI (popMyJn 3anoBiIHOCTI |8,
c. 10]. Otsxe, Ha TiicTaBI HABEIEHOTO MOKHA TTPOCTIIKYBATH 3apOKEHHS i€l (op-
MYBaHHS$I ITPOCTOPOBO-TEPUTOPIATIbHOI CUCTEMH TPUPOIHUX KOMILIEKCIB Ta 00’ €KTIB,
SIKi BUKOHYIOTH OCOOJIMBI 3aXUCHI, HAYKOBI, IPUPOIOOXOPOHHI, €KOCHCTEMHI (DYHKIIiT
i/l €IMHOI0 HA3BOIO «OCOOJMBO OXOPOHIOBAHI MPUPOJHI TEPUTOPii». 3 4acoM, i
BIIJTUBOM MIiKHAPOJIHOI Ta €EBPOTIENCHKOI CIIJIBHOT, 11eil TepMiH TpaHchOpMyBaBcs B
«EKOJIOTIUHY MEpexy».

Teo6oranik 0. P. Hlensr-Coconko copMyBaB BU3HAYEHHST €KOMEPEXKi sSIK
KOMILIEKCHOI 6araToyHKI[IOHAJIbHOI Ta GaraTOPiBHEBOI IIPUPOIHOI TEPUTOPIAIHHOI
CHCTEMU, OCHOBHUMU (DYHKITISIMU SIKOI € 30epeskeHHs 6i0pi3sHOMAHITTsI, cTadlTi3arris
€KOJIOTIYHOI PiBHOBAru, MiJIBUMIEHHS TTPOyKTUBHOCTI JIaHAIadTiB, MOKPAIEHHS
CTaHy JOBKIiJI i 3arazoM 36aaHcoBaHUI PO3BUTOK AepskaBu [9, ¢. 15].

I1. JI. Iapuk, D0CaiKy09rn 0COBJNBOCTI PETiOHATBHOI €KOMEPEsKi, BKA3YE,
1[0 BOHA CIIPAMOBAHA HA BUPIMIEHHS Py BaXKJIWBUX TEOPETUYHUX i TPUKIAIHUX
3aBIaHb Ta € TAPAHTOM Y3TO/[KEHOTO €KOJIOTO-COIiaIbHO-eKOHOMIYHOTO PO3BUTKY
[10, c. 13].

B. M. Magiora 3a3Hauae, 110 3MiCT i/iei CTBOPEHHSI HallilOHAJIbHOI €KOJIOTTUHO1
MepesKi MoJigrac B TOMY, m00: 3a0e3MeYnT CTalnuii, eKOJOriuyHo 36aaHCcoOBaHUI
PO3BUTOK YKpalHU; IOCSATTH PeasibHOI OXOPOHW HABKOJIUIITHBOTO MPUPOIHOTO cepe-
JIOBUTIIR; 32/I0BOJIBHUTU CY4YaCHI Ta IEPCIIEKTUBHI €KOHOMIUHI, COIlia/IbHi, €KOJOTIUHi,
KyJIBTYPHI Ta iHIIi iHTepecu cycriabersa [11].

V3arajbHIOIUN BCi MPOaHaIi30BaHi TEPMiHOJIOTTYHI 0COBIUBOCTI EKOMEPEsKi Ta
BpaxoByioun HazBany M. J. BamumuH Taky 03HaKYy eKOMepexi, K 11 MisKraary3eBuil
xapakrep [5, ¢. 129], MoxkINBO 3pOOUTH BUCHOBOK, IO €KOMEpPEKa He € aOCOTIOTHO
IOPUIUYHAM MTOHSITTSAM, BOHO BUKOPUCTOBYEThCS y Garatbox (hopMax CyCHiJbHOI
CBiIOMOCTI, 1110 JIJa€ 3MOTY XapaKTepU3yBaTH eKOMePEKY K MoJi(pyHKITIOHATBHY Ta
PIBHOACTIEKTHY KaTeropifo.

Tosx nHa mizicTaBi aHaMi3y HAYKOBUX Ta 3aKOHOJIABUMX TiIXO/IB 10 €KOJOTIYHOI
MepeKi MOXKHA JIINTH BUCHOBKY, IO Y TPABOBIN JOKTPUHI I Y 3aKOHOJABCTBI 11ei
PaBOBUiT PEeHOMEH PO3TJISAAETHCS sIK: 1) 00’€KT eKOJIOro-1IPaBOBOTO PEryJIIOBAHHS;
2) KapKac CTaJ0ro PO3BUTKY; 3) €[1HA TePUTOpiajibHa cucTeMa; 4) 3acib 30epesKeHHs
6i0piBHOMaHITTsI, TeHO(OH/Ly TBAPUHHOTO Ta POCIUHHOTO CBITY; 5) TpaBOBUil Has3wcC
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peryJioBaHHsI Ta OXOpoHM JauAmadTiB; 6) 3acib BIPOBAIKEHHS €KOCUCTEMHOTO
T IXOTY.

PosyMmiHHsI ekoMepexi sk 00’€KTa eKOJIOTO-TIPAaBOBOTO PEryIoBaHHS OOIPYH-
TOBYETHCA THUM, 110 3 YaCOM 3MiHa MOJITUKO-IIPABOBOTO Ta COIiaJIbHO-€KOHOMIU-
HOTO yCcTpoio YKpainu 00yMoBUJIa HEOOXiAHICTh (DYHKIIOHYBaHHS SIKICHO HOBOTO
KOMILJIEKCHOTO IXO/LY 0 HPaBOBOIO PETyJIIOBAHHS MPUPOIHUX 00’€KTIB, KMl
[POJMKTOBAHUI mOTpebaMul CycIiabcTBa. TpaauiiiHO 3a paTHChKHUX YaciB 00’ €K-
TaMHU €KOJIOTIYHOTO (TIPUPOOPECYPCHOTO TIPpaBa) PO3TIAMATUCST OKPEeMi MPUPOIHI
pecypcu — 3emJisl, BOJIa, Ha/pa, arMocdepHe MOBITPs, TBAPUHHUN Ta POCIUHHUN
CcBiT, TOOTO TTaHyBaB AMGEPEHIIHHUI TAXi/ 10 PEryIIOBaHHS €KOJOTO-TIPAaBOBUX
cycnibHUX BiHOCUH. OHAK caynrHOIO BuAaeThes aymka M. B. Kpacnosoi, 1o
HPUPOLOOXOPOHHUIT Psifi 06’EKTIB €KOJOTIYHOTO TIpaBa PO3IMIUPIOETHCS, 30KPEMa,
BifIHECEHHAM, Y TOMY UMCJI aKTaMU Mi?KHapOHOTO €KOJIOTIYHOTO TIPaBa, J0 1X Yucja
TaKKMX K KJIMaT, 030HOBUH 1map arMocdepw, 6iooriuHe pisHOMaHITTS, €KOJIOTIYHA
Meperka, HaBKOJO3eMHUI KOCMIUYHUIT TPOCTIpP, TeHO(OH/T JKIUBOI Ta HEKUBOI TIPUPOIN
ta inme. B ogHux Bumazkax Taki 00’€kTH BigobOpaskaioTh IEBHI XapaKTePUCTUKN
caMoi pupou, abo K HABKOJMIITHLOTO TIPHPOJHOTO CEPEMOBUIIA, HATPUKIIA/, KJTi-
mar. B iHmmx — BizoOpakaioTh cydacHi IiAXOAM 0 IHTerpallil CyKyImHOCTI KOMIIO-
HEHTIB TPUPO/IN K KOMILIEKCiB i Janamadtis [12, c. 8].

Bonnouac I. B. AniciMoBa BKa3sye, O €KOJIOTiUHe MPaBO K caMOCTiiiHa i
BiTHOCHO MOJIOJIa Tay3b TIpaBa MPOMOBXKYy€E (opMmyBaTucs i po3suBaTucs. llepesik
00’€KTIB €KOJIOTO-TIPABOBOTO PETYJIIOBAHHS 3aJUINAETHCS BiAKPUTUM. IMOBIpHO, BiH
Oy/le PO3IIMPIOBATHCS 3aJI€5KHO Bijl CYCITJIbHOT He0OXiIHOCTI i JOIIJIBHOCTI Ha piBHI
SIK HAI[lOHAJILHOTO, TaK i MiKHAPOJIHOIO 3aKOHOAABCTBA 3aBASKK PO3POOKaM Cyd4acHOI
HayKM eKoJIoriyHoro mpasa [13].

YV HaBuasIbHIN JriTepaTypi BiiHOCHHU 3 (hopMyBaHHSI, 30€PesKEHHST Ta PallioHab-
HOTO, HEBUCHAKJIMBOTO BUKOPUCTAHHST €KOMEPEsKi abCOTIOTUZYIOTHCS, IM HAIAl0Th
BAaroMOro 3Ha4eHHsI Ta BiIHOCSTH O€3MOCEPeHbO 0 MpeMeTa MpaBa MOBKiJIIs
(exonoriunoro mpasa) [14, c. 18].

Exomepeska sik Kapkac CTaJoro po3BUTKY BUCTYIIA€ TapaHTOM COIiaJbHO-€KO-
HOMIYHOT cTabiTbHOCTI AepsKaBu Ta 30a1aHCOBAHOTO BUKOPUCTAHHS TPUPOTHUX
pecypcis.

Y mupoxromMy po3yMiHHI CTajnii PO3BUTOK — Tie TIPOIIEC, 1110 O3HAYAE HOBUH THUII
(yHKITIOHYBaHHS 1UBIJI3aIl] 1 32CHOBAHN Ha PAJIMKAJBbHUX 3MiHaX ii iICTOPUYHO
yCTaJleHUX MapaMeTpiB. EKoJoriuHuii acexT, K OIUH i3 TaKUX TlapaMeTpiB, 03HAYAE,
110 NPUITHATTS OY/Ib-SIKOrO PillleHHs], OB SI3aHOI0 3 TEXHIKO-aHTPOIIOTEHHOIO /Iisliib-
HiCTIO, TIepetbayae BpaxyBaHHS sIK aKTyaJbHUX, TaK i HOTEHIITHUX COI[aJbHO-E€KO-
HOMIYHUX HaciaKiB. KpiM Toro, cTammii po3BUTOK 0a3y€eThCsl HA Pi3HOACTIEKTHUX
MPUHIIUIAX, CEPel IKUX YibHE MiCIle TTOCiIa€ MPUHIIUIT CTabiIbHOCTI €KOCHUCTEM.
Mosga iizie ipo 36epeskeHHsT 6i0reoXiMIYHUX ITUKJIIB, TPUPOIHO-PECYPCHOTO TIOTEH-
1y, 6i0JI0riYHOrO pisHOMAHITTS ToMIO. [IpK 1[BOMY CTABUTBHCS 3aBIAHHS HE CTiIbKK
abcosroTHOTO 30epeskeHHs ictopuuHo chopmoBatoi biocdepHoi piBHOBArM, CKiJIbKK
HAOJIMIKEHHST 10 TAKOTO CTaHy CHCTEMHU <«JIIOJMHA — CYCHiIbCcTBO — Giochepar, 3a
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SIKOTO CYCIILJIBCTBO BUXOAUTH HA PiBEHb PO3BUTKY, 10 3a0e311e4ye OCHOBHI 110Tpebu
Jojiell pu 30epekeHH] aJlalTUBHUX MOKJIUBOCTEH MPUPOIHUX €KOCHUCTEM SIK
JIOKaJIbHO-PETiOHAIBHOTO, Tak i riobaabHOro Macuitady [15, ¢. 11, 15, 16].

3TIiJIHO 3 €KOJIOTIYHUM TIIXOZI0M CTaJUi PO3BUTOK — I1€ TAaKUH PO3BUTOK, SKUI
He BUBOJUTH I7100AJIBHY IIMBLII3AIi0 32 MK TOCIIOAAPChKOi eMHOCTI Giochepu. Bin
He BUKJIMKAE B Giocdepi mpoleciB pyiHyBaHHs, Aerpajiallii, Pe3yJIbTaToM KX MOKe
CTaTW BUHUKHEHHS YMOB, IIPUHITUIIOBO HENPUIHATHUX /7151 jioannu |16, c. 138].

Hicast mposexennst Beecsituboro camity (Moranmec6ypr, 2002) Yipainotwo
BIPOBa/izkeHO KoMmIiekcHy mporpaMy peasisailii Ha HalliOHQJIbHOMY PiBHI PillleHb,
npuiinaTx Ha BceecBiTHbOMY camiTi 3i ctasoro possutky, Ha 2003—-2015 poku
(Hapasi BTpaTh/Ia CHIY), SIKOIO TIKPECHIOEThCS HEeOOXiZHICTh iHTerpailii Tphox
KOMITOHEHTIB CTaJIOTO PO3BUTKY — €KOHOMIYHOTO 3POCTaHHS, COIiaJIbHOTO PO3BUTKY
Ta OXOPOHM HAaBKOJIMIIHBOTO TIPUPOTHOTO cepeloBuIia. 3abe3neueHHsT 3HIKEHHS
iCHYI0UMX TeMIIiB BTpaT GiOPI3HOMAHITTS BUSHAHO OJIHUM i3 CTPATETiYHKX 3aBIaHb B
exoJIoriuHiil cdepi. BrisieHHs cTasoro po3BuTKy Mpu boMY 00YMOBJIIOETHCS HEOO-
XIIHICTIO 3aITPOBA/IKEHHST CUCTEMHOTO, IHTEerPOBAHOTO TiX0ay /10 (hOPMyBaHHS Ta
BIIPOBA/P)KEHHST HA HAIliOHAJIBHOMY PiBHI OCHOBHUX IPUHIIUIIB CTAJOTO PO3BUTKY
Ha OCHOBI Cy4aCHOIr0 HayKOBO-METOZOJIOriYHOro obrpynrysanus. Ha cydacHomy
eTarni po3BUTKY YKpaiHU MPOBOATHCS KOHCYJbTAIll 111010 TPUHHATTS HOoBOI CTpa-
Terii cTajnoro po3BUTKY Ykpainu Ha mepiof 1o 2030 poky, sika Mae cTaTu SKiCHUM
oHoBJieHHAM Ctparerii ctasoro po3Butky «Ykpaina — 2020». Y 1poexTi OHOBJIEHOI
Crparerii 36asaHcoBaHnil (CTaJNil) PO3BUTOK BU3HAYAETHCS SIK TAKWil PO3BUTOK
KpaiH 1 perioHiB, MpU SIKOMY €KOHOMIiYHe 3POCTaHHsl, MaTepiajbHe BUPOOHMIITBO i
CIIOKMBAHHS, a TAaKOK 1HII BUAM Ais/IBHOCTI CYCILIbCTBA BifOYBAIOTHCS B MesKaX,
SKI BUBHAYAIOTHCS 3JaTHICTIO €KOCUCTEM BiJHOBJIIOBATUC, OIJIMHATU 3a0PYIHEHHSI
Ta MATPUMYBATH JKUTTEMISILHICTD TeTepinHix i MaiOyTHix mokosiub [17].

[Mizxin 10 ekomMepeski sIK €MHOT TEPUTOPIATbHOI CUCTEMU Peali30BaHUN y Tary-
3eBOMY 3aKOHO/ABCTBI Ykpainu. Ils cucrema nmoBuHHa 3abesnedyBaTyl IJIiCHICTD
eKocucTeMHUX (DYHKINH CKIQ0BUX ejleMeHTiB ekoMepeski. OCTaHHS PO3IJISIIa€ThCs
SIK CYKYIHICTh B3AEMOIIOB'I3aHMX Ta B3a€MOOOYMOBJICHUX IIPUPOIHUX TEPUTOPIil Ta
KOMILJIEKCIB, SIKi B CHJIy CBOEI 0COOIMBOI IIPUPOLOOXOPOHHOI IIHHOCTI Ta 0COOJIUBOIO
3HAUYE€HHS BUKOHYIOTH HU3KY BaKJIMBUX €KOJOTIYHNX (DYyHKITIH.

36epeskerHst 610PIBHOMAHITTSI, BU/IIB MKOI (hJIopH Ta (hayHU IPUPOJHUX CEPEIO-
BUII iX iCHyBaHHS (3POCTAHHS) € CTPATETIYHOIO MeTOI0 (DYHKITIOHYBAHHS €KOMEPEKI.
Ha nanny aymKy, KJII0UOBY POJib Y IIbOMY TPUBAJIOMY TIPOIIeCi BiJIirpaloTh TEPUTOPIi
Ta 00’€KTH NIPUPOIHO-3AIIOBIAHOIO (HOHIY K HEBIJ €MHI eJleMEHTH eKOMepesKi, Ha
SIKUX 30Cepe/iKeHi HaiibiIbIn yHiKaIbHi, 30epekeHi y TIPUPOIHOMY CTaHi TPUPOIHI
KOMILJIEKCH Ta 00’ €KTH, PI3HOMAHITTSI JKIMBUX OPTaHI3MiB, i sIKi BUKOHYIOTh HallBaXK-
JIUBINT HAYKOBI, ECTETUYHI, KYJBTYPHI, BUXOBHI, 2 HAWTOJIOBHIIIE, TPUPOIOOXOPOHHI
GyHKIIl.

PosymiHHsS ekoMepeski ik HeoOXiZHOI IepelyMOBU OXOPOHU JaHAmadTiB 1moB’s-
3aHe 3 TUM, IO 3TiJTHO 3 Mi*KHAPOJHUMHU Ta €BPOINEHCHKUMU CTaHAapTaMU OXOPOHi Ta
30epesKeHHIO Ti/IsATae He TiJbKu GioJioriune, a i anamadTHe pisHOMAHITTS. AKIeH-
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Tyr04Yr 0COOJIMBY yBary Ha mpaBoBiit oxoponi janamadris, O. B. JIo30 3a3nauae, 1o
CTBOPEHHS €KOJIOTIYHUX MePeX 37[aTHE BUPIIUTU TaKi BUHATKOBO BayKJTMBI 3aB/IaHHS,
SK TIPUTTMHEHHS TIPOIeCy eCTPYKTUBHOI Ta HEKOHTPOJIHOBAHOI 3MiHU JTaHATA(TIB,
iX roMoreHisailii Ta BCTAHOBUTH HOBi TIPaBOBI BayKeJi ST 1X BiJIHOBJIEHHS 11 OXOPOHM.
DopMyBaHHST €KOJOTIYHUX MEPEXK € HAMOLIBI eheKTUBHIM CIIOCOOOM 30epesKeHHsT
rapMOHil IPUPOJHUX 1 3MiHEHUX JIaHAMA(pTiB, IX BapiaTUBHOCTI, a TAKOX YMOB JIJIST
3abe3MeyeHHsT 3/[0POBOTO Ta OE3MEYHOr0 HABKOJHUIIHBOTO CEPEMOBHIINA JIJIST JIFOAeH
[18, c. 91]. M. B. Kpacnosa Bkasye, 110 3aKOHO/IABCTBO TIPO €KOJIOTIUHY MePeKY
Ykpaiau rpyHTYETBCS Ha MOJOKEHHSIX MECTH TporpaM ekosiorivHux it €C, Husiti
MiKHApOJHUX KOHBEHIIiil, B OCHOBI SIKUX BU3HAYEHO OXOPOHSTU IepeBaXkHO Giope-
CypCH, €KOJIOTIUHI CUCTEMU, TPYHTH, 1HII TPUPOJHI PeCypcH Tepe/lyCiM SIK TPUPOJIHI
KOMIIJIEKCH, SIKi MOKHA BijiHeCcTH 710 TOHATTS Jjanamadris [19, c. 24].

B. . AugpeiitieB Takok pO3TJsIa€ eKOMepexKy B aclleKTi MPaBOBOTO PETYJIIo-
BaHHs JaHAmadTiB i pasom 3 M. B. KpacHoBoI0 BificTOIOE MO3UIIIIO TIIOI0 BIOCKO-
HaJIeHHST TTPUPOOOXOPOHHOTO 3aKOHOAABCTBA TIJISIXOM NpuitHaTTs JlananiadTHOTO
kogzekcy [20, c. 78—102]. M. A. [lelinera 3a3Hayae, 1110 HalliOHAJIbHE 3aKOHOIABCTBO
Ykpainum BuU3HAYa€ MPAaBOBUU PEXUM IPUPOAHUX JaHAIIAPTIB SIK HEBiA €éMHOI
YAaCTUHU €KOJIOTTYHOI MepeKi HaIlllol KpaiHu, SKUil 3aKOHOJ[aBUO perjaaMeHTOBaHUN
JIVTITE TIIOZIO 3eMEJTh TIPUPOTHO- 3aTIOBIIHOTO (POH/TY 1 MEHIIIOI0 MipOTO — TIO/I0 THITUX
pisnoBuzniB Jauamadtis [21, c. 130].

Croro/iai 0cobBa yBara /10 eKOMEPesKi TIOCUITIOETHCST TAKOK BUSHAHHSIM BUHSIT-
T IXO/TY.

Tak, va gymky €. I1. CyerHoBa, eKocUCTEMHUN Ti/[XiJl BUBHAETHCS OJHUM i3
3aco0iB Mo0IaHHSA (PparMeHTallil IPaBOBOIO PEryJII0BaHHS €KOJOITYHIX BiHOCKH,
aJizKe KPiM OXOPOHU OKPeMUX BUIiB (hayHu Ta (hJIopu BiH MOEAHYE TAKOXK YITPABITiHHS
y cdepi OXOpOHM CepesoBUII X iICHYBaHHS, 0OMEKEHHST MIKiIJTMBOI J1JIsT HABKOJIHIII-
HBOTO TIPUPOJIHOTO CEPEIOBUIIA JiSJIBHOCTI, OXOPOHY €KOCUCTEM 1 3B’43KiB ycepeanHi
HUX Ta M’k HUMH. [li71KOM 04eBH/IHO, 10 B HAIIl YaC CTPATeriyHOI0 METOI0 eKOJIOTiy-
HOI MOJITUKU Oy/Ib-SIKOI JIePsKaBU MAa€ BU3HABATUCS BIIPOBAKEHHS €KOCUCTEMHOIO
II/IXO/ly B MIPABOBE PETYJIIOBAHHS €KOJOTTYHUX BiZIHOCHH 3 METOIO 30€PEeKEeHHS MTPHU-
POTHUX €KOCHCTEM, T ITPUMAHHS IX IIJIICHOCTI Ta JKuTTe3abe3neqyBaibHIX (hyHKITIT
JUUISI CTAJIOTO PO3BUTKY cyciijbeTBa [22, ¢. 209-210].

Exocucremnanii miaxia 3Haimos cBoe oditliline 3akpinsiennst y Pimenni V/6
«Exocucremuunii miaxiny, TpURHATOMY Ha Hapaii ctopiH KoHBeHIlii Tpo 0XOpOoHY
6iostoriyHOTrO pisHOMaHITTS. 3riAHO 3 PillleHHsIM eKOCHCTEeMHUN MijiXi/] BU3HAYa-
€THhCSA AK CTpaTerid IHTETPOBAHOTO YIIPABJIHHA CYXOJI0JIOM, BOTHUM CEPEOBUIIEM
Ta JKUBUMU pecypcami, sika 3abesrieuye iX 30epeskeHHsI i crajie BUKOPUCTAHHST y
crpaseInBuii croci6. IIpuHIMIIOBEe 3HAYEHHS Ma€ Te, 1[0 eKOCHCTeMHUIA TTiAXis
He BHMKJIIOYAE iHIII cTparerii yrpasJiHHs, Taki sk GiocdepHi pesepBaTi, 0COOJUBO
OXOPOHIOBaHi TepUTOPii i mporpamu 3i 36epesKeHHsT OKPEMUX BU/IiB, a TAKOK I IXO/IM
HaI[iOHAJIBHUX CTPATETii; CIPUATH iIHTErpyBaHHIO BCIX MiJXOIB y BUPINIEHHI KOMII-
JekcHux 1pobiem [23].
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Bucnoexu. 11ij HallioHATHHOIO €KOJIOTTYHOIO MEPEKeto CJIiJl PO3yMITH CTpaTeriio
VIPaBJIIHHS Ta PO3BUTKY MPUPOIOOXOPOHHUX TEPUTOPIN YKpaiHH, sika CIPUSIE TIOJI0-
JIAHHIO iXHBOI (hparMeHTallii MJSIXOM IHTerpallii y €JIMHY TEPUTOPIabHy CUCTEMY, IO

6iostoriuHOrO i JTaHAMAaGTHOTO PIBHOMAHITTS, BUAIB AUKOI (yopu Ta (dhayHu, Mpu-
POJIHUX CEePENIOBUII iX iCHYBaHHS (3pOCTaHHS ), MiIBUIIEHHS TPUPOIHO-PECYPCHOTO
MOTEHTTiaJTy, TIOJITIIEHHST YMOB JIJIs BiZTHOBJIEHHS JIOBKLJIJIS, @ TAKOK TaPAHTYE €KOJIO-
ro-36a1aHCOBaHMI PO3BUTOK HABKOJIMIIIHBOTO TIPUPOLHOTO CEPEOBUINA i CTAHOBUTH
HeBi'eMHY yacTUHY BceeBpormeiichKol eKOJIOTITHOI MepesKi.

Takwii migxiz BizoOpaskae 0coOIMBOCTI €KOJIOTIYHOT MepesKi He JIHIle K €IUHO]
TepUTOPiaIbHOI CUCTEMU MTPUPOIOOXOPOHHUX TEPUTOPIiL, a I K KOHKPETHOTO TIpa-
BOBOTO IHCTPYMEHTY (DYHKI[IOHAIBHOTO 3a0e3TeueHHs 30epesKeHHsT TPUPOIHO-Pe-
CYPCHOTO TOTEHITIANY JIep;KaBy, TIPUPOHOL CIAAIIUHA HaIlil, TPUPOJHUX €KOCUCTEM
MIIJISXOM iHTerpallii TPUPOIHUX HA HAITIBIIPUPOIHUX TEPUTOPINi 3eMHOTO Ta BOJTHOTO
IIPOCTOPY, sIKi MArOTh OCOOJIMBY I[IHHICTh HacaMIIePe/l 3 TPUPOOOXOPOHHOI, HAYKOBOI,
€KOJIOTIYHOI TTO3UIIIH.
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National ecological network as an object of legal regulation: theoretic and legal understanding

On the basis of study of scientific and legal approaches to ecological network there have been found
that econetwork is multifunctional category and is used in many branches of science.

The analysis of historical roots of environmental law have shown that idea of econetwork had arisen
in the Soviet period named as natural areas, which are protected by state and had transformed in current
denotation under influence of international community.

Now, national ecological network have been considered as: an object of legal regulation; a basic of
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There has produced author’s own doctrinal understanding of econetwork as a strategy of management
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JIOCTTITHUKIB B TaJy3i MeJIaroriKu Ta MCUXO0JIOT], TaK 1 IMMMPOKUX BEPCTB TeAaroTivHOl
IPOMaJICHKOCTI. A po3poOKa 3HAYHOI KiJIbKOCTI TEXHOJIOTIH Ta BIANOBIAHUX COI{iaib-
HO-TI€/IarOTIYHMX MeXaHi3MiB iX 3arpoBa/KeHHs MOTPeOy€E HAJIAITYBaHHS BiIIOBI/1-
HOI OpraHisalliiiHo-yIpaBIiHCHKOI Ta HOPMATUBHOI CUCTEM, SIKi O HAJIEKHIM YUHOM
peryJitoBay 3a3HavyeHi MmpoIecy.

[HHOBaIiiTHA AiSUIBHICTH 3arajoM 1epeadavyae CUCTEMY B3aEMOIIOB'I3aHUX 1 B3ae-
MOOOYMOBJIEHUX 3aXO/IiB, CYKYITHICTh SIKMX 3a0e31edye (hopMyBaHHS came iHHOBAIIIIi.
DyHpaMeHTaTbHOI0 OCHOBOIO 3a3HAY€HOI CUCTEMH € HAYKOBI JOCJiKEHHS, Pe3yJib-
TaTh SIKUX TPOAYKYIOThCS Y (opMi BiAKpUTTIB Ta BuHaxoxiB. Ha ix 6asi mae OyTu
PO3TOPHYTa MPOEKTHO-TEXHOJIOTIYHA AiSIBHICTh, TOOTO PO3POOKA Ta 3aIPOBA/KEHHST
IHHOBAIIMHUX TTPOEKTIB, SIKi MO CYTi CBOIN € 3aITPOBA/KEHHSIM Y MTPAKTUKY TEOPETHY-
HUX BIZIKPUTTIB 1 BUHAXO/IIB Y BUTJISA/II KOHKPETHUX IHHOBAIIMHUX TeXHOJIOTi. OCBiT-
Hill piBeHb IHHOBAIITHOI MiSIBHOCTI TIepegbavae miAroTOBKY BiAMOBIAHIX (DaxiBILiB,
KOMTIIETEHIIIT SIKUX JIO3BOJISATD IM 3JIUCHUTH MPAKTUUYHY peasizalliio HOBOCTBOPEHUX
TEeXHOJIOTiH. Bijbill TOTO, cyyacHa OCBITHSI cHUCTeMa IOBMHHA IOTYBAaTU He JiWllle
(axiBIiB, 3JaTHUX 0 3alPOBa/KEHHS 1HHOBAIIiH, aje i TBOPYMX OCOOMCTOCTEN,
3/IaTHUX /10 TPOLYKYBAHHS BJIACHUX IHHOBAI[IWHUX TEXHOJIOTIH.

Buxnao ocnoénozo mamepiany. Jlo 0OCHOBHUX HOPMAaTHBHO-IIPABOBUX aKTiB,
SKi perJaMeHTYIOTh CYCIJIbHI TTPAaBOBIIHOCMHN B 1HHOBAIIMHUX MPOIECax OCBIT-
HbOI cepw, cij BigHecTn 3akoHN YKpainu «IIpo iHHOBaIiiHY MigabHICTh>, «IIpo
NpIiOPUTETHI HAIPSIMU IHHOBAIIHOI MislIbHOCTI B YKpaiHi», «[Ipo Buiy ocity» Ta
«ITpo mpiopuTeTHI HANPSIMU IHHOBAIINHOI JISIBHOCTI B YKpaiHi». 3aKOH YKpaiHu
«IIpo inHoBariliny fAisgabHicTh> TipuliHATHH BepxoBHoo Panoio Yipainu y 2002 p.
3a maiixke 15 pokiB (hyHKIIIOHYBaHHS 0 HHOTO BHECEHO 7 3MiH, TPUYOMY OCTAHHS
naryetbest 2014 p. 3aKOHOM JAlOThCA TaKi BU3HAUEHHS MOHSATH «IHHOBAIlig» Ta
«iHHOBaIiiTHA AisIbHICTB>: «IHHOBAII — HOBOCTBOpPEHi (3acTocoBati) i (ab0) BIO-
CKOHaJIEHI KOHKYPEHTO3/IaTHI TE€XHOJIOTI], TPOAYKIlis abo TOCTYTH, a TAaKOK Opra-
Hi3al[iiTHO-TeXHIYHI pilleHHs BUPOOHUYOrO0, aJMIHICTPAaTUBHOIO, KOMEPLIHHOrO abo
iHIIIOrO XapakTepy, M0 iCTOTHO TOJIIIIYIOTh CTPYKTYPY Ta SKiCTh BUPOOHUIITBA i
(a60) corriasnbHoOI chepu. IHHOBaIIHA MiSIBHICTD — iSITBHICTB, 10 CIIPSIMOBaHA Ha
BUKOPUCTAHHS I KOMepIliai3alliio pe3yJjbraTiB HayKOBHUX JOCIKEeHb Ta PO3POOOK
i 3yMOBJIIOE BUITYCK HAa PUHOK HOBMX KOHKYPEHTO3/aTHUX TOBapiB i mocayrs |1,
c. 266].

3ayBasKMMO, 1110 HEOJAHOPA30Bi CIIPOOM HAYKOBIIIB AaTH BIACHI BUSHAUYEHHS IMX
MOHATD yKe CBi[4aTh MPO Te, MO iX 3MICT He MOBHOI MIiPOIO BiJINIOBIZIa€ BUMOTaM
CYy4aCHOCTI.

3akoH (GOPMYJIIOE TOJIOBHY MeTy Ta TIPUHIIUIIHN Jiep;KaBHOI iHHOBAIIHHOT TT0OJTi-
TUKHU, PETJIAMEHTYE TLJISXU JIEPKABHOTO PEryJIoBaHHA y chepi iIHHOBAIIMHOIL /1is1Jb-
HOCTI, BU3Haya€ NMOBHOBaxkeHHsI BepxosHoi Pann Ykpainu Ta opraHiB MiciieBOro
camoBpsityBanusi, Kabinery MiHicTpiB YKpaiHu Ta MeHTPAIbHIX OPTaHiB BUKOHABYOI
BJasM y cepi iIHHOBAIIMHOI JisbHOCTI. /[0AaTKOBO MW KOMILJIEKC HAINPSIMIB
JISJIBHOCTI TIOKJIaIeHO Ha IeHTPaJbHUN OpraH BUKOHABYOI BJIA/H, IO Peasi3ye aep-
JKaBHY ITIOJITUKY y cdepl HayKOBO-TEXHIYHOI Ta iIHHOBaliHOI AisabHOCTI. Bigpasy
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3ayBaXUMO, 1110 32 Yac (PYHKITIOHyBaHHS 3aKOHY CTPYKTYPHI YPS/I0Bi 3MiHU He OJH
pas3 CTOCyBAJMCS IIbOTO TIEHTPATBHOTO OPTaHy i, BPEIITi-PeIT, 3a3Ha4eHy (hyHKITIIO
BUKOHye MiHicTepcTBO ocBiTH i Haykn. OKpeMi HAPSIMKU T€ET TiSTBHOCTI TIepe-
6pasn Ha cebe Mingdin i MiHekoHOMPO3BUTKY, siki yepe3 [lepskaBHy ciy:kOy iHTe-
JIEKTYaJbHOI BJIACHOCTI Peasi3yioTh Jiep;KaBHYy MOJITUKY Y cdepi THTeIeKTyaabHOl
BJIACHOCTI, 1[0 € BU3HAYAJIbHUM CKJAQJHUKOM iHHOBaIil. Taka cutyaitisg B cucremi
YIIPaBIiHHS IHHOBAIITHUMU TIPOIleCaMy BUIAETHCA BKpail HeeeKTUBHOIO.

3aKOHOM JIOCTATHBO JIETATBHO MPOIHCAHI MPABOBUI PEKUM iIHHOBAITIHUX MTPO-
€KTiB, TPOYKTIB 1 TIPOJYKIIii, IHHOBAI[IMHUX TAITPUEMCTB Ta TIPoIlelypa JAep:KaBHOI
peecTparii iHHOBaIiMnHUX MpoeKTiB. OHouyacHO 3aKOH AOTOBHEHO IOJIOKEHHSIM,
3TiZIHO 3 SAKUM IMOPSAIOK JlepsKaBHOI peecTpallil IHHOBAIIHHUX MMPOEKTiB BU3HAYa-
erbest Kabinerom MinictpiB Yipainu. [list immiementartii iiei Hopmu y 2003 p.
[Tocranosoto Kabinery MinicTpiB 3arBepiskero ITopsok aep:kaBHOT peecTparii
IHHOBAIIMHUX TTPOEKTIB i BejleHHd Jlep:KaBHOTO pPeecTpy iHHOBAIIMHNUX MPOEKTIB.
3ayBakMMO, 110 3a yac (hyHKIIOHYBaHHS /10 3a3HAYEHOTO aKTa BHOCUJIOCS TIOHA
30 3min [7].

Takosx 3akoHOM TiepebadeHa MOKIUBICTh (GiHAHCOBOI MIATPUMKHM i MiJIBTOBOTO
OMO/IATKYBAaHHS 1HHOBAIIMHOT AiAbHOCTI, BU3HAYEHO JIXKepesia Ta TOPSIOK i€l TTi/T-
TPUMKH. 3a3HAYMMO, 0 3aKOH TPUIIJIIE He3HAUHY yBary iHHOBAIIWHIN TiSTbHOCTI
B OCBiTHi# cepi. DaKTHYHO YN HE €AMHUM MTOCUIAHHSIM Ha MOKJIMBOCTI OCBITHBOI
IHHOBAIIIHOI IisSJIBHOCTI € CT. 2, STKa BiITHOCUTD J0 MPUHITUITIB JeP:KaBHOI iHHOBA-
IIIHOT MOJITHKN 3a0e3IeYeHHsT B3a€MOJIii HayKH, OCBITH, BUPOOHUIITBA, (hiHAHCO-
BO-KpeUTHOI chepy Ta MiIrTOTOBKY KaJpiB y cepi iHHOBaIiHOI [isimbHOCTI. O/1HaK
anaisiz crareit 14—16, mo hopMyai0l0Th BUMOTH /10 iHHOBAIIHHOTO MPOAYKTY Ta
IHHOBAIIMHOT MPOAYKIIil, a TAKOK BU3HAYAIOTH CTATYC iIHHOBAIIITHOTO MiIITPUEMCTBA,
JIa€ TiICTaBU CTBEPJKYBATHU, IO IHHOBAIIINHI OCBITHI TEXHOJIOTil BHACHI/IOK CBOET
crienihikM He TOBHOIO MIPOIO MiJINA/IAI0Th TMiji BUMOTH 3a3HAUeHUX HOPM, a OTKe,
He MOXYTb BBajkaTucd iHHOBalligamu [1, c¢. 268].

PosyminHs HeOOXiZHOCTI BIOCKOHATIEHHST MOJOKEHb aHAIi30BaHOTO 3aKOHY
CIIPUUMHIIO PO3POOKY IPOEKTY HOBOI penakiiii akony Ykpainu «IIpo iHHOBaIiiiny
JISUIBHICTB», ajle yepe3 YMC/IeHH] 3ayBakKeHHs 10 3aKOHOIPOEKTY iHiliaTuBa He OyJia
peamizoBana [11, c. 11].

3 MeTOoI0 KOHIIEHTPYBaHHSI JIepKaBHUX 3YCUJIb HA FOJIOBHUX HAIPSIMKAX HAyKOBOTO
Ta HAyKOBO-TEXHIYHOTrO po3BUTKY B 2012 p. Oysio yxBasieHo 3akoH Ykpainu «IIpo mpi-
OpPUTETHI HANPSAMU iHHOBAIIWHOI AiAIbHOCTI B YKpaiHi» [2]. 3akoHoM mudepeHntiiio-
BaHO 1HHOBAIIiIHI NPIOPUTETH NIJIIXOM I1X TOJIJTY HA CTPATEeriuHi Ta CepeIHbOCTPOKOBI,
BU3HAYEHO TIOPSIIOK (hOPMYBaHHS 3a3HAUEHUX HAIPSIMKIB Ta O3HAYEHO KOJIO TIPODIIEM,
SIKi MOJKYTH OyTH BiJIHECEHUMM /IO CTpaTeriyHoro piHs. Hespaskatoum Ha Te, IO /10
CTpaTEeTiyHUX MPIOPUTETHUX HAPSIMKIB OCBITHIX NMUTaHb HE BiHECEHO, HATOJOCUMO,
1[0 CYTTEBA YaCTUHA 3a3HAUYEHUX MPIOPUTETIB MOKE peasli3oBaHa 32 aKTUBHOI y4acTi
yHiBepcuTeTchKol Hayku. Ha aymKy GaraTbox HayKOBINB Ta MPAKTHUKIB, siKa JicTaja
MiITBEP/IKEHHS HAa CIyXaHHSX 3 MUTaHHS «3aKoHOaBYe 3a0e3MeUeHHsT PO3BUTKY
HarioHa/ibHOI IHHOBAIIITHOT CHCTEMM: CTaH Ta IIJISXM BUPINIEHHs», sKi BiAOy/mcs B
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Kowmiteri BepxoBnoi Pagu Ykpainu 3 muranb Hayku i ocsitu 5 uepsus 2016 p., peai-
3aIlifo HU3KM 3aKOHIB iHHOBAIIiITHOI chepy, B TOMY UHCJIi i aHATI30BaHOTO, (haKTHMIHO
3yIIMHEHO HacamIlepe/l yepes3 BiJICYTHICTb /lepsKaBHUX IIJIbOBUX IIPOTPaM ITPOrHO3Y-
BaHHSA HAYKOBO-TEXHIYHOTO Ta iIHHOBAIITHOTO PO3BUTKY YKpaiHU.

He zanpamosas i 3akon Ykpainu «IIpo nHaykoBy i HAyKOBO-TeXHIYHY /islJIb-
HicThy», nputinaTuii y 2016 p. [3]. [leprioueproBoio NpuymHOO HOTO € BKpall HU3bKI
TeMTIU IMILIeMeHTaIlil 3a3Ha9eHOTO HOPMATUBHOTO aKTa.

YKpail 3arajpMoBaHi TEMITH IMILJIEMEHTAIlii i 1HITOTO HAABAKJIUBOTO OCBITSH-
cbroro 3akony Ykpainu «IIpo Bumy ocBity» [4]. [lum 3akoHOM YiTKO BU3HAYEHO
BU3HAYAJbHA POJIb BUIOI OCBITU Y TATOTOBITI KOHKYPEHTOCIIPOMOKHOTO JITOJICHKOTO
Karitasy /il BUCOKOTEXHOJIOTIYHOTO Ta IHHOBAIIMHOTO PO3BUTKY KpaiHu. Ha pos-
BUTOK IIbOTO KOHIIETITYaJIbHOTO MOJIOKEHHS CT. 65 BiTHOCUTH JI0 OCHOBHUX 3aBIAaHb
HAyKOBOI, HAYKOBO-TEXHIYHOI Ta iHHOBAIIMHOI MisITbHOCTI BUIMX HABYAJIbHUX
3aKJIa/iB 3aCTOCYBaHHSI HOBUX HayKOBUX Ta HAYKOBO-TEXHIYHUX 3HAHb I1iJ] 4ac MijAro-
TOBKU (haxiBIliB 3 BUIOIO OCBITOIO Ta (POPMYBAHHS CY4aCHOTO HAYKOBOTO KaJ[POBOTO
noteHmiany. TyT BapTo 3a3HAYMTH, 110 3aKOHO/ABEIb TEPEBAKHO TPAKTY€E iHHOBA-
HIfHY AiF9JbHICTD K TaKy, 10 3[1MCHIOETbCS BUNIMMHU HaBYAJbHUMU 3aKJaJlaMH,
HIBETIOIOYN TIPU I[bOMY aKTYaJdbHICTh 1 3HAYUMICTh PO3POOKM Ta BIPOBAKEHHS B
OCBITHII TIPoIleC IHHOBAIIMHNUX TTeaTOTIYHUX TEXHOJIOTi. BUHATOK CTaHOBUTH CT. 28,
sKa BIJIHOCUTDH JI0 3MICTY [IiJIbHOCTI YHIBEPCUTETY Ta akajieMil iIHHOBAIIiHY OCBITHIO
HisbHicTD. To sk KoJemsK, Ha AYMKY 3aKOHO/IaBIliB, IHHOBAI[IHHOIO OCBITHBOIO JIisLJIb-
HiCTIO 3afiMaTHCs He TTOBUHEH.

Yunanit 3akon Ykpainu «IIpo ocBiTy» nuTaHHSIM iHHOBAIlI He TIPUIIJISIE yBaru
B3arasi. AJie TpoeKT HOBOTO 3aKOHY «IIpo ocBiTy», 1Mo Ha aHUIT Yac TPOMIIIOB TepIie
YMUTAHHS 1 3HAXO/IMTHCS HA JIOOTpaIioBaHHI B koMmiTeTax BepxoBHoi Paau, mae iy
HU3KY HOBailiil. Tak, CT. 5 JeKIapy€e OCBITY J€pKaBHUM TIPIOPUTETOM, 10 3abe3redye
CUCTEMHUH PO3BUTOK CYCIIJILCTBA, 10 CKIQIY SKOTO BKJIIOUEHO i iHHOBAIiHUI. AJe,
Ha Hally IyMKY, Iepesiik 3aBlaHb HaI[ilOHAJIBHOI MOMITHKN Y cdepi ocBiTH GaxkaHo
JIOTIOBHUTH TMOJIOKEHHSIM, SIKUM Iepef0auuTu IepKaBHy MiATPUMKY CYYACHUX
OCBITHIX THHOBAIIHUX TEXHOJIOTIN. BayXKIMBUMHU € 1 TOJIOKEHHS 3aKOHOTIPOEKTY, SIKi
BiJTHOCSITh JI0 OCHOBHMX ITpodeciitHux o3Hak 7 i 8 piBHIB HarlioHaspHOI paMKy KBasi-
(ikariiit roroBHicTb (haxiBIlgd 70 3AIHCHEHHS THHOBAIIMHOI Y1 HAyKOBO-iHHOBAITIITHOI
nignbHOCTi. Takoxk 3acayroBye Ha yBary IPOIO3UILis PO BijiHeCeHHS 70 (DYHKITiN
HarmionanpHoi akajieMii MeJaroTiyHUX HAYK MATaHHS TTPOBEJIeHHS He3aJlesKHOo1 Hay-
KOBOI €KCIIePTHU3M OCBITHIX IHHOBAIIil, a TAKOK PO3POOJIEHHS Ta eKCIIepUMEHTAIbHA
nepeBipKa iHHOBAIITHUX Mojesieii ocBiTu [5].

[Torpu ymcieHHi 3ayBaxkKeHHs, 3a3HAUYEHNUI 3aKOHOMPOEKT € MPOTPECUBHUM
3a baraThbMma TapaMeTpaM¥ CYCITIJIBHOTO PO3BUTKY, B TOMY YHCJi f 3 TOYKH 30pPy
3aKOHO/IABYOTO 3aKPIIJIEHHs] iIHHOBAIiMHNX OCBITHIX TexHoJjoriii. OmgHaK BapTo IijI-
KPEeCJIUTH 3HAUMMICTD HE TIJIbKU 1 HE CTIIbKU MOTO PeTeIbHOTO JI00MPAIIOBAaHHS Ta
NPUUHATTS, CKIJIBKA HAJIEKHOI 1 CBOEYACHOI IMILIEMEHTAllil, OCKIJIbKH, SIK MOKa3ye
JIOCBIJI TTPABO3aCTOCOBHOI MPAKTUKM, OCHOBHA HebGe3IeKa OYiKye TPHUITHATI 3aKOHU
caMe Ha eTalli BIIPOBaJI’KEHHS.
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Cepen ypsaoBUX JOKYMEHTIB, SIKi MalOTh BU3HA4YaJbHY POJIb IJS PO3BUTKY
OCBITHIX 1HHOBAIIIH, cJri/i BUAiIINTH KOHIENIi0 PO3BUTKY HAITIOHATBHOI iHHOBATTili-
HOI cuctemu, cxBasieHy Posmopsipkenasiv Kabinery Minictpi 17 wepsust 2009 p.
[8]. Basknmusum nonoxkennsim KoHternlii € BiflHeCEHHS 710 TOJIOBHUX CTPYKTYPHUX
eseMeHTiB HaltioHasbHOT iHHOBAITITHOT CUCTEMU Ti/ICUCTEMU JIEPKABHOTO PETYJIIO-
BaHH{, a caMe 3aKOHO/IABYNX, CTPYKTYPHUX Ta (QYHKIIOHATBHUX THCTUTYIIIN, SIKi
3a0e311e4yi0Th BCTAHOBJIEHHS 1 peasiisalliio HOpMaTUBHOIO 3abe3eyeHHsT IHHOBalliii-
HO1 cepr Ta MiICKCTEMU OCBITH, /IO SIKO1, 30KpeMa, BiJTHECEHO Jiep:KaBHI i MicIleBi
OpTaHU YTPABJIiHHS OCBITOI, BUII HABYAJIbHI 3aKJIa/M TA 1HIN HABYAJIbHI 3aKIa/H,
SKI TTPOBOJATD MIATOTOBKY, TMEPEMiATOTOBKY Ta MiABUIIEHHS KBaidikarii Kapis.
Ocob6smmBy Bary npuziseHo B Korieniiii 3aBgantsm 3abe3nedeHHss iHHOBAIiTHOT
CIIPSIMOBAHOCTI CUCTEMU OCBITH, dKe MPOMOHYETHCS 3MIUCHUTH yepe3 IiIBUIEHHI
PiBHSI KOMITIOTepHU3allii, aKTUBi3allil iIHHOBAIIITHOI JISIBHOCTI BUIINX HABYATHHUX
3aKJIaiB, CTBOPEHHS B CHCTEMi OCBITH iIHHOBAI[iIHHWX CTPYKTYp i peopMyBaHHS
OCBITH, TPYHTYIOUMCh HA HAI[IOHAJBbHUX TPAAMINISAX Ta €BPONEHCHKUX CTAH/APTaX.
3HauNMICTh 3a3HaYEHUX TTOJIOKEHD, HA HAITy AYMKY, Oyja 6 Oiibil Baromoio 3a
YMOBH 1i JOTIOBHEHHS 3aBJaHHSIM PO3POOKM Ta BIPOBAIKEHHSIM iHHOBaLiTHUX
OCBITHIX TE€XHOJIOTIH, 3/aTHUX 3a0e3eyrn Ty OiabIil eeKTUBHY IIAr0TOBKY (haxiBIiB,
TOTOBUX SK JI0 CHPUUMaHHS iHHOBAIIIH, TaK i 10 CAMOCTIITHOTO TIPOAYKYBAaHHS 1HHO-
BaIliTHUX TEXHOJIOTII Y Pi3HOMAHITHUX cepax JIOACHKOTO KUTTS.

Cepen miI3aKOHHUX HOPMATUBHUX aKTiB, MPEJMETOM PETryJTIOBAaHHS SIKUX €
BiZlomMui iHHOBAIIii, Ha 0cOOJIMBY yBary 3acayroBye I10JI0KeHHS PO TTOPSIIOK 371iiic-
HEHHS 1HHOBAIIiITHOI OCBITHBOI JiS4JbHOCTI, 3aTBep/keHe Haka3zoM MiHicTepcTBa
ocsiTi i Haykn Ykpaiuu Big 7 smcromaza 2000 p. Ne 522, 3a Ginbire ik 15 pokis
YUHHOCTI 10 HbOTO /IBiUi BHOCUJIWCS TIOTIPAaBKH i JOTOBHEHHS, i I0Ci HOTO HOPpMU
JIIOTH AOBOJI edekTnBHO. MeTom0M0TiYHO BaKTMBUM € Bu3HaueHHs [losoxeHHsIM
camMe iHHOBAIliITHOT OCBITHBOI JisSIBHOCTI B crcteMi ocBiT. Ha Hamry gymky, mozgioHe
TPaKTYBaHHS ITiIKPECIIIOE PIBHUIO MiK OCBITHBOIO iIHHOBAIIIEI0 — TOOTO iHHOBAIIET,
CIIPSIMOBAHOIO Ha 3aITPOBA/PKEHHS MPOrPECUBHUX OCBITHIX TEXHOJOTIN, Ta iHHOBA-
1ieto y cdepi ocBiTH, TOOTO IHHOBAIITHUMI HATIPAITIOBAHHIMM, MTepeaOaYeHIMU JIJIst
BIIPOBA/KEHHST B PISHOMAHITHI cheput JTOACHKOTO JKUTTS 1 MiSITLHOCTI, PO3POOKA KX
3/IIICHIOETHCST caMe OCBITHIMU HAYKOBUMM I HAaBYAJbHO-HAYKOBUMHU yCTAaHOBAMMU.

[TonosxkeHHSIM YiTKO BU3HAYEHO 3MICT MOHSATH «IHHOBAIIITHA OCBITHS JiSTBHICTD
Yy CUCTEMi OCBITH», «IHHOBAIlIMHWI OCBITHIN MPOJYKT» Ta «OCBITHI iHHOBAIlii», 10
SAKUX BiJIHECEHO BIIEPIe CTBOPEHI YW BIOCKOHAJIEHI OCBiTHI, HaBUaJIbHi, BUXOBHI,
YIPABIIHCbKI CUCTEMU, X KOMIIOHEHTH, 110 MAlOTh iCTOTHO MOJINIITUTUA Pe3yJabrar
OCBITHBOI misbHOCTI. /lano mepermik 06’eKTiB i cy0'€KTiB iHHOBAIITHOT MisITHHOCTI.
Jlo 06’eKTiB BifHECEHO: «...HOBi 3HAHHS, iIHHOBAIIiITHI OCBITHI MPOrpaMu i TPOEKTH,
HaBYaJIbHUI Ta BUXOBHUI IIPOIIECH, OpraHi3amiiiii Ta agMiHiCTpaTUBHI PillleHHS, a
TaKOK PillleHHs 1HIIIOTO XapaKTepy, 0 iCTOTHO HMOJIIIITYIOTh SKICTh ocBiTH». Cy6’eK-
TaMU IHHOBAIIHHOI OCBITHBOI AisIBHOCTI Ha3BaHO: «...hi3nuHi Ta pUANYHI 0COOU:
1e/IlaroTivyHi Ta HayKOBO-II€/IJaroTiuHi NMpalliBHUKA HAaBYAJIbHUX 3aKJa/liB, HAyKOBI
MpaIliBHUKY, MPAIiBHUKU OPTraHiB yIPaBJiHHSI OCBITOI, HABYAJbHI 3aKJIaju, Mi/l-
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IIPUEMCTBA, YCTAHOBU Ta OpraHisallii, 110 HaJal0Th OCBITHI 1ocayru». Busnaueno
TPU PiBHI iIHHOBAIIIHOT OCBITHBOI JiSIIBHOCTI — BCEYKPAIHCbKUH, perioHaJibHUN Ta
B MeKaX HaBYATBHOTO 3akjany. OpieHTOBHO chpOpMyThOBAHUI 3MiCT iHHOBAIIHHOT
JAIBbHOCTI HA KOXKHOMY 3 piBHIB. IloeTanHo posnucano mpoienypy MmiiIrOTOBKA Ta
3/IICHEHHS eKCIIEPUMEHTY BCEYKPAiHChKOTO Ta perioHasibHOTo piBHIB. [lepenbauermii
HOPSIZIOK BUKOPUCTAHHS PE3yJIbTaTiB OCBITHIX iHHOBAIIIN Ta 30epeskeHHs iHpopMarii
PO HUX Y ClieriaTbHuX GaHKaX OCBITHIX iHHOBaii [9].

Ha BMKOHAHHS HOPM aHATI30BAHOTO TOJIOKEHHS 3/[IHCHIOIOTHCST YMCJIEHH] 3aX0/I1
IHHOBAIlIHOTO crpsaMyBaHHs. Jluiie B octaHHi Tpu poku MiHicTepcTBOM OCBiTH i
HAYKW BUIAHO HaKasW 1po posroptanis 105 ekcriepuMeHTiB BCEyKpaiHChKOTO PiBHS,
3 Hux y 2014 p. — 25, 2015 p. — 39, 2016 p. — 41. VY Toii ke yac 6€3yMOBHO aKTyaJib-
HUM € 3iliCHEeHHs TJIMO0KOTO aHa/Ii3y Ta y3araJbHeHHs 3a3HaY€HUX eKCIIEPUMEHTIB,
BU3HAUYEHHST 1X PE3yJIBTaTUBHOCTI, e(EeKTUBHOCTI Ta HEOOXIHOCTI y IEBHOMY PiBHI
3aITPOBAIKEHHS.

062060penns pesyaromamise. OTKe, € MWACTABU JJIsT KOHCTATAIlIl OCTaTHHO
TICHOTO B3a€MO3B’sI3KY TIPOOJIEM aJIMiHICTPaTHBHO-TIPABOBOTO 3abe3IeyeHHsT iHHOBa-
1iif Ta IHHOBAIIIMHUX TEXHOJIOTIH Y cepi oCcBiTH 1 iX B3a€EMOIOB SI3aHOTO BaroMOro
BIJIMBY Ha 3arajibHy e(eKTUBHICTh 3alPOBA/PKEHHST IHHOBAIIMHUX TEXHOJOTI Ha
JlepsKaBHOMY piBHi.

HarampHot0 TOTpeb0Io € TOJTMIIeHHsST HOPMAaTUBHOTO 3a0e3eYeHHsT iIHHOBAIliii-
HUX OCBITHIX MPOIENYP, K€ MOBUHHO 3JIHCHIOBATUCS B KOMILIEKCI 3 CUCTEMHUM
HOPMaTUBHUM 3abe3ledeHHIM IHHOBaIIHOI Jep:KaBHOl 1moiTuku. Binbiie Toro,
caMa HOPMOTBOpYA [IiSJIBHICTH MOBUHHA MaTW IHHOBAI[IWHUN XapakTep i, HA HaIly
JIYMKY, caMe ITIpaBoOBi iHHOBaIlii MOXKYTh 3a0e3I1eYnTH HAIIHICTh i ePEeKTUBHICT
IOPUINYHOTO 3a0e3TeYeHHsT IHHOBAIITHOTO IIPOTPECY.

TepmiH «IpaBoOBi iHHOBAIIiT» BJKe 3yCTPiuaBCcsl B HAYKOBIW JiTEparypi, OJHAK 3a
HI0TO JI0IIOMOTOI0, SIK TIPABUJIO, HAMAralOThCs TOSICHUTH OKPEeMi aclleKTH I0PUINYHOIO
3abesreyeHHs iHHOBaIliitHUX mpotteayp. Tak, Harmpukazn, JI. C. IleBueHKO BiHOCHUTB
JI0 TOPUJIMYHUX 1HHOBAIlIM B OCBITI Tepexiji HaBYaJbHUX 3aKJaJliB HA HOBY OPTaHi-
3aIliiiHo-1IpaBoBY (hOpMY, a TaKoK iHiiaTuBHY AissibHicTh BH3 i3 HampaifoBanHs
MPOMO3UIIIHT MO0 BIOCKOHAJEHHST OCBITHhOTO 3akoHojaBcTBa [13]. Okpim ToroO,
TEePMiH «IIPABOBI iIHHOBAIlii» HEPIJIKO BUKOPUCTOBYETLCS SIK T'yYHA Ha3Ba IIPUBATHUX
IOPUIMYHUX YCTAHOB, SIKi TIOMTPH MOKJIUBO IOCTATHIO e(DeKTUBHICTD isITHHOCTI HIYMM
IHIITUM 3 IHHOBATUKOIO He TTOB’SI3aHi.

[TpaBoBy iHHOBAILII0 MU ITPOIIOHYEMO PO3IVIAATH SIK HAJIE)KHUM YMHOM OPraHiso-
BaHy Ta CTPYKTYPOBaHY i HAYKOBO OOTPYHTOBAHY 3aKOHOTBOPYY is/IbHICTh, PE3Y.Jib-
TaTOM SIKOI € po3po0OKa, 3aTBEP/KEHHS Ta 3allPOBA/KEHHS aKTyaJbHUX TTPABOBUX
HOPM, 3/IaTHUX iCTOTHO TOJINIIMTH XapaKTep MPABOBOTO PETyJIOBAHHS CYCIIIbHUX
Bi/IHOCHH.

Bucnoexu. Takum 4rHOM, IpaBOBi iHHOBAIl MOBUHHI 3a6e31e4nT iHHOBA-
il XapakTep po3poOJIeHHs, IPUITHATTS 1 3alPOBa/KEHHs] HOPMATUBHUX aKTiB
3a MPUHIMIIAMK IHHOBAIIITHUX TEXHOJIOTIN: YCBiOMIEHHS HeOoOXiJHOCTI 3MiH y
3aKOHO/IABCTBI 1 MPUIHATTS BiIIIOBITHOTO HOPMATHBHO-IIPABOBOTO aKTa — PO3POOKa
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TEOPETUKO-KOHIENTYAJbHUX TI0JI0KEeHb, Ha AKUX IPYHTYBATUMETHCS IPOEKT HOPMa-
TUBHOTO JIOKYMEHTa, aHaJIi3 1 HAyKOBe TTPOrHO3yBaHHS OT0 Pe3yJIbTaTiB — CTBOPEHHSI
POGOYKX TPYII JIJIs HAIIPAI[IOBAHHSI Ta J0O0IPaIlOBAaHHS JOKYMEHTa i 10T0 iMILIeMeH-
Talil — TPUUHATTS TMPOTO3UIII Y BUTJIAAL 3aTBEPKEHOTO0 HOPMAaTUBHO-TTPABOBOTO
aKTa — IMIJIEeMeHTAallis Ta BIPOBA/KEHHSI B IPAKTUKY [iSAJIbHOCTI 3aTBepP/KeHNUX
HOPMATUBHUX IOJ0KeHb. [lonpu Ba/auBICTH yCiX 3alPOIIOHOBAHUX €JI€MEHTIB,
BBAJKAEMO HEOOXITHUM 30CEPEUTH yBary caMe Ha OCTaHHbOMY, OCKIJIbKYM aHaJIi3
IPABO3aCTOCOBYOI MPAKTUKM B OCBITHIN (Ta ¥ He TiJIbKM B OCBiTHIii) cdepax nae
MiJICTaBU CTBEP/KYBATH, 1O JOCTATHBO YACTO TEPe/ioBi 1 aKTyasabHi HOPMATUBHI
MOJIO’KEHHS He /IAI0Th HaJesKHO1 e(heKTUBHOCTI caMe dyepe3 HeBiApaIibOBaHWi MeXa-
Hi3M IX iMILJIeMeHTallil.

HopmoTBopua AiAMbHICT 32 MPUHIUIIAME 1 CTPYKTYPOIO iHHOBAIIMHUX TEXHO-
JIOTiil TIOBMHHA 3a0e31eYnTH BiAIpPaIllOBaHHS i NPUIHATTS aKTyaJbHUX HAYKOBO
OOTPYHTOBAHUX Ta MPAKTHYHO JOMITHHIX HOPMATUBHUX aKTiB 3 IX HACTYITHUM edek-
TUBHUM BIIPOBA/I)KEHHSIM.
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Legislative regulation of relations in the sphere of innovations in education

The paper proves the actuality of innovation, both in general and in education in particular. It is
emphasized that the development of a significant number of technologies and relevant socio-pedagogical
mechanisms of their implementation requires that you configure the appropriate organizational and
regulatory systems that would properly regulate these processes.

The analysis of the main normative-legal acts, which regulate public relations in innovation processes
in educational sphere.
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It should be noted that by the Law of Ukraine «<About Innovative Activity» pays very little attention
to innovative activities in education. The implementation of a number of laws in the innovative sphere
is actually stopped, primarily because of the lack of state target programs of forecasting of scientific-
technical and innovation development of Ukraine. Certainly powerful and consistent Law of Ukraine
«About Scientific and Scientific-Technical Activities», adopted in 2016, doesn’t work. The primary reason
Jor this problem is the extremely low rate of implementation of this regulation. Extremely inhibited pace
of implementation has the other critical educational Law «About Higher Educations. And in the end it
is noted that the current Law of Ukraine «About Education» the question of innovation is not paying
attention to at all.

In this regard, the draft law «About Educations is analyzed from the point of view of possibilities of
regulation of innovative activity in the educational sphere and made the appropriate suggestions.

The proposals regarding to the use of the legal science and practice innovation, all of which are
properly organized and structured and scientifically based legislative activity, the result of which is the
development, adoption and implementation of relevant legal norms, can significantly improve the nature
of the legal regulation of social relations.

Keywords: legislative regulation; educational innovation; education sector; legal innovation.
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DIE UNWIRKSAMKEIT VON VERTRAGEN FUR
OFFENTLICHE DIENSTLEISTUNGEN

Dieser Artikel untersucht die Rechtsnatur und Anwendung der Vertrdge fiir dffentliche Dienstleistungen.
Auf der einen Seite werden die Daten als verfassungsmdfig garantierte Freiheit behandelt, und auf der anderen
Seite als die Unterordnung der dffentlichen Hand, wirkt einseitig den Imperativ Management. Kostenlose
Vorteile einseitige offentliche Auftrdige fiir die vergleichende Analyse und deren Typen.

Stichworte: Vertrag; Vertragsfreiheit; Qualitat; Verwaltungsakt; Vertrag; den 6ffentlichen Dienst.

Hope ITyoenvka, Tonosa npencrapuniTea HiMeIIbKOro TOBAPUCTBA 3 MIKHAPOIHOTO CIiBPOGIT-
uunrsa GIZ y Kasaxcrani, Cyzans agminictpatusHoro cyny M. Bepoin.

HeedexruBHicTp JOroBOpiB PO HAJAHHS JEP3KABHUX MOCIYT

Hocrioncyemves npasosa npupoda i 3acmocyeanis 002080pie Npo Hadamums 0epIcasHux nociye.
3 001020 60KY, Ui 002080pU PO3ZASLOAIOMBCS AK 2APAHMOBAHA KOHCIMUMYUIEK 600004, a 3 1HW020 — K
niONOPAOKOBaANICIL 0ePICABHUM OPLAHAM, KL O1I0Mb 8 0OHOCMOPOHHLOMY NOPAOKY 3 GUKOPUCTLAHHAM
iMnepamuenozo memody ynpasiinns. Okpecieno nepesazu 00HOCMOPOHHIX NYOIUHUX 002080pi6 015
KOMNAPAMUGHO020 Analidy ma ix 6uou.

KmouoBi cioBa: 0roBip; ¢Bo6o[a J0roBOpY; 3a0€3IE€UeHHsT SIKOCTI; aiMiHICTPATHBHUII aKT;
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Die Unwirksamkeit 6ffentlich-rechtlicher Vertrige
I. Einfithrung
Wiéhrend Vertridge Ausdruck der verfassungsrechtlich verbiirgten Privatautonomie
sind und damit grundsitzlich dem Zivilrecht eigen sind, ist das Offentliche Recht vielfach
von Uber-/Unterordnungsverhiltnissen geprigt, in denen staatliche Organe einseitig und
hoheitlich handeln. In der Praxis geschieht dies regelméBig durch den Erlass von Verwal-
tungsakten, wozu besondere Gesetze die staatlichen Behorden unter Nennung jeweiliger
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Voraussetzungen berechtigen. Dies ist auch gut so: grundsétzlich sollen staatliche Behorden
nicht mit den Biirger handeln, sondern das geltende Recht fiir jedermann gleich umsetzen.

Allerdings gibt es auch im Offentlichen Recht die Figur des Vertrages. Besonders in
jiingerer Zeit nimmt etwa in Deutschland die Zahl 6ffentlich-rechtlicher Vertrige zu, wenn-
gleich sie prozentual weiterhin weit hinter den Verwaltungsakten zuriickliegen®. Insheson-
dere in groBvolumigen Projekten oder besonders komplizierten Angelegenheiten bietet sich
haufig ein Vertrag an. Vorteile eines Vertragsschlusses gegeniiber einem einseitigen Handeln
durch Verwaltungsakt sind insbesondere?:

— Erhohte Akzeptanz konsensualer Verfahren

— Kostenentlastung

— Reduzierung des Verwaltungsaufwands

— Beschleunigung der Problemldsung

— Gesteigerte Handlungsmoglichkeiten in unklaren und komplexen Situationen

— Bessere Sicherstellung des Vertragspartner erwarteten Verhaltens

— Vereinbarkeit einseitig nicht durchsetzbarer Gegenleistungen des Privaten

— Ubereinkunft {iber QualititssicherungsmaBnahmen

— Geringes Risiko eines Rechtsstreits.

So lésst sich etwa bei umfangreichen Genehmigungsverfahren, beispielsweise fiir eine
groB3e Fabrik, im Vertragswege oft eine fiir beide Seiten bessere Losung finden, als dies
durch einseitigen Verwaltungsakt trotz entsprechender Mitwirkung des Antragstellers im
Verwaltungsverfahren moglich wire.

II. Anwendungsbereich offentlich-rechtlicher Vertrage

Grundsitzlich gilt, dass ein Rechtsverhiltnis auf dem Gebiet des 6ffentlichen Rechts
durch Vertrag begriindet, gedndert oder aufgehoben werden kann, soweit Rechtsvorschrif-
ten nicht entgegenstehen. Das gilt insbesondere auch in den Féllen, in denen die Behorde
sonst einen Verwaltungsakt erlassen wiirde®. Es bedarf also keiner speziellen gesetzlichen
oder sonstigen Erlaubnis fiir die Behorde zum Handeln durch Vertrag. Vereinfacht gesagt:
erlaubt ist alles, was nicht verboten ist*. Fiir die Wahl der Handlungsform (Vertrag oder
Verwaltungsakt) kommt der Behdrde Ermessen zu, das sie nach allgemeinen Kriterien
ausiiben muss.

Die Zuordnung eines Vertrages zum offentlichen oder privaten Recht erfolgt anhand
des Gegenstandes des Vertrages®. Dabei kommt es nicht auf die subjektive Vorstellung der
Parteien, sondern auf eine objektive Einordnung an. Entscheidend ist, ob die im Vertrag
geregelten Rechte und Pflichten der Vertragspartner 6ffentlich-rechtlicher Natur sind. Dies
ist dann der Fall, wenn eine entsprechende gesetzliche Regelung dem 6ffentlichen Recht
zuzuordnen wire. Nach der modifizierten Subjekttheorie ist eine Norm immer dann 6ffent-

1 Uber 99 Prozent der Verwaltungsverfahren im Sinne des § 9 Verwaltungsverfahrensgesetz enden mit dem
Erlass eines Verwaltungsaktes; weniger als 1 Prozent mit einem 6ffentlich-rechtlichen Vertrag.

2 Vgl. Ziekow, VwVfG Kommentar, § 54 Rn. 4.

% So ausdriicklich § 54 Satz 2 VwV{G (Deutschland).

4 Dabei muss allerdings der Anwendungsbereich des VWVTG beriicksichtigt werden. So sind zum Beispiel im
Steuerrecht, wo das VwV{G nicht gilt, sondern die insofern speziellere Abgabenordnung, Vertriage grundsitz-
lich nicht méglich.

> GSOGB BVerwGE 74, 368, 370.
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lich-rechtlich, wenn sie einen Trager staatlicher Hoheitsgewalt als solchen (also hoheitlich
und eben nicht wie einen Privaten) berechtigt oder verpflichtet.

Nicht ausreichend ist jedenfalls, dass Vertragsgegenstand die Erfiillung einer 6ffent-
lichen Aufgabe ist. Offentliche Aufgaben (z.B. Miillabfuhr) konnen sowohl &ffent-
lich-rechtlich als auch privatrechtlich erfiillt werden. Im Zweifel ist eine Bewertung des
Gesamtcharakters des Vertrages vorzunehmen. Enthélt ein Vertrag sowohl zivil- als auch
offentlich-rechtliche Teile, so kommt es auf den Schwerpunkt der Regelung an, soweit
nicht die einzelnen Teile klar voneinander abgegrenzt und eigensténdig rechtlich behandelt
werden konnen.

III. Arten 6ffentlich-rechtlicher Vertriage

Offentlich-rechtliche Vertrige kdnnen subordinationsrechtlicher, koordinationsrechtli-
cher oder kooperationsrechtlicher Natur sein. Subordinationsrechtlich sind Vertrige dann,
wenn es um Rechtsbereiche geht, in denen ein hoheitliches Verhiltnis der Uber-/Unterord-
nung besteht. Darauf, ob die Behorde auch im konkreten Einzelfall an Stelle des Vertrags-
schlusses auch einen Verwaltungsakt erlassen konnte, kommt es nicht an®.

Als koordinationsrechtlich bezeichnet man Vertrdge, die zwischen verschiedenen
Stellen der 6ffentlichen Verwaltung geschlossen werden, ungeachtet der Frage, ob diese
Stellen sich in einem Verhiltnis der Uber-/Unterordnung oder in einem anderen Verhiltnis
zueinander befinden.

Als kooperationsrechtlich werden Vertrage bezeichnet, in denen Private und 6ffentliche
Verwaltung sich auf der Ebene der Gleichordnung bewegen. Denkbar sind auch Félle koope-
rationsrechtlicher Vertrage zwischen Privaten mit 6ffentlich-rechtlichem Vertragsgegenstand.

Die Art des Vertrages spielt insofern eine Rolle, als das deutsche Verwaltungsverfah-
rensrecht fiir subordinationsrechtliche Vertrage (einschriankende) Regelungen vorsieht. Dies
gilt vor dem Hintergrund, dass die Behorde durch Vertragsschluss nicht die Moglichkeit
haben soll, fiir den Verwaltungsaktserlass geltende Regelungen zum umgehen.

Subordinationsrechtliche Vertrage werden weiter unterteilt in Vergleichsvertrdge und
Austauschvertrige.

Subordinationsrechtliche Vertrage, mit denen eine Ungewissheit faktischer oder recht-
licher Art durch gegenseitiges Nachgeben beseitigt wird (Vergleichsvertrag) konnen nur
geschlossen werden, wenn die Behorde den Abschluss des Vergleichs zur Beseitigung der
Ungewissheit nach pflichtgemadBem Ermessen fiir zweckmaBig hélt (§ 55 VwV{G D). Hier-
mit soll den Parteien die Moglichkeit gegeben werden, streitige Fragen eines Rechtsverhélt-
nisses trotz bestehender Ungewissheiten zu 10sen, wobei dies die Behorde nicht von ihrer
Amtsermittlungspflicht befreit. Gemeint sind vielmehr Félle, die nicht weiter aufklarbar sind
oder bei denen dies nur mit unverhéltnismafig groem Aufwand (Kosten) moglich wire.

Voraussetzung fiir einen derartigen Vertrag ist also insbesondere eine unklare Sach- oder
Rechtslage sowie ein gegenseitiges Nachgeben beider Seiten.

Austauschvertrage sind subordinationsrechtliche Vertriage, in denen sich der Vertrags-
partner der Behorde zu einer Gegenleistung verpflichtet. Diese diirfen nur geschlossen wer-
den, wenn die Gegenleistung fiir einen bestimmten Zweck im Vertrag vereinbart wird und
der Behorde zur Erfiillung ihrer 6ffentlichen Aufgaben dient (§ 56 VwV{G D). Auflerdem

! BVerwG 111, 162, 165.
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muss die Gegenleistung den gesamten Umstédnden nach angemessen sein und im sachlichen
Zusammenhang mit der vertraglichen Leistung der Behorde stehen. Besteht auf die Leistung
der Behorde ein Anspruch, so kann nur solch eine Gegenleistung vereinbart werden, die bei
Erlass eines Verwaltungsaktes Inhalt einer Nebenbestimmung sein konnte®.

Besonders wichtig bei diesen Vertriagen ist die Vereinbarung eines bestimmten Zwecks
im Vertrag wichtig, wobei dieser um Aufgabenbereich der vertragsschlieBenden Behorde
liegen muss. Damit soll verhindert werden, dass sich Behdrden durch Vertragsschliisse tiber
Zustandigkeitsregelungen hinwegsetzen.

AuBerdem gilt das sogenannte «Koppelungsverbot»: die Gegenleistung des Biirgers
muss im Zusammenhang mit der vertraglichen Leistung der Behorde stehen. Durch ver-
waltungsrechtlichen Vertrag darf also insbesondere auch nichts verkniipft werden, was
ohnehin schon in einem inneren Zusammenhang steht. Besteht also auf etwas bereits kraft
Gesetzes ein Anspruch des Biirgers, darf die Behorde die Gewdhrung dieses Vorteils nicht
von einer vertraglichen Gegenleistung abhingig machen. Das Angemessenheitsgebot fiir die
Gegenleistung ist anhand der allgemeinen MaBstibe der VerhéltnisméBigkeit zu beurteilen?.

Beispiel: Bei einem Vertrag, in dem die Behorde sich zur Erteilung einer Bauerlaub-
nis verpflichtet, darf die Gegenleistung des Biirgers dafiir, dass die Behorde auf den Bau
einer Garage verzichtet, darin bestehen, dass der Biirger einen Beitrag zu den Kosten der
Errichtung eines gemeindlichen Parkhauses leistet; nicht dagegen in einem Beitrag zu einem
Sozialfonds oder zur Errichtung eines stadtischen Kindergartens?.

Alle 6ffentlich-rechtlichen Vertriage sind schriftlich zu schlie3en, soweit nicht durch
Rechtsvorschrift eine andere Form vorgeschrieben ist (§ 57 VWVTG D). Die Nichtbeachtung
der Form fiihrt zur Nichtigkeit des Vertrages (§ 59 Abs. 1 i.V.m. § 125 BGB). Allerdings
gelten auch hier die allgemeinen zivilrechtlichen Grundséitze von Treu und Glauben. Dies
bedeutet, dass eine Berufung auf die Formnichtigkeit ausgeschlossen sein kann, wenn dies
ein VerstoB3 gegen Treu und Glauben wére und zu untragbaren Folgen fiir eine der Vertrags-
parteien fiihren wiirde. Dabei ist zu beriicksichtigen, dass der Verwaltung die Berufung auf
Treu und Glauben insofern regelmifig versagt ist, da sie wegen ihrer Bindung an Recht und
Gesetz und der Amtsermittlungspflicht die Formbediirftigkeit grundsétzlich kennen muss*.

Auch fiir eine Heilung von Formmaéngeln gelten die allgemeinen zivilrechtlichen MaB3-
stibe (§ 62 Satz 2 VwVfG D i.V.m. § 141 BGB).

I'V. Unwirksamkeit

1. Nichtigkeit

§ 59 VwVIG regelt die Frage, wann ein 6ffentlich-rechtlicher Vertrag nichtig ist. All-
gemein gesagt ist dies nach Absatz 1 der Vorschrift der Fall, wenn sich die Nichtigkeit aus
der entsprechenden Anwendung des Zivilrechts ergibt. Wichtig ist also, dass es fehlerhafte
offentlich-rechtliche Vertrage geben kann, die nichtig sind und solche, die eben blof} fehler-
haft sind, ohne dass dies auf die Wirksamkeit der Vertrige eine Auswirkung hétte. Schlicht
fehlerhafte (aber nicht nichtige) Vertrdge sind also zu erfiillen. Die Vertragspartner konnen

! Wann Nebenbestimmungen zu Verwaltungsakten hinzugefiigt werden diirfen, ergibt sich aus § 36 VwV{G D.
2 BVerwG NJW 1985 989,990.

3 Kopp/Ramsauer, VwVTG, § 56 Rn. 17 m.w.N.

4 Ziekow, VWVITG, § 57 Rn. 7 m.w.N.
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sich nicht auf die Rechtswidrigkeit berufen und ihren Verpflichtungen auch nicht durch
Kiindigung oder Anfechtung entgehen®.

Fiir die Beurteilung der Nichtigkeit verweist das Verwaltungsverfahrensrecht also auf
das Zivilrecht. Hier ist insbesondere § 134 BGB relevant, nach dem Nichtigkeit immer dann
vorliegt, wenn gegen ein gesetzliches Verbot verstoBen wird. «Gesetz» ist hier im materiel-
len Sinn gemeint, so dass sich ein entsprechendes Verbot aus EU-Recht, Verfassungsrecht,
Gesetzen, Rechtsverordnungen oder Satzungen ergeben kann?. Das Verbot muss auch nicht
ausdriicklich ausgesprochen sein; es geniigt, wenn es sich aus dem Sinnzusammenhang im
Wege der Auslegung ergibt®.

Im Zivilrecht kommt es fiir das Vorliegen eines Verbotsgesetzes im Sinne des § 134
BGB vor allem darauf an, ob sich das Gesetz gegen die Wirksamkeit bzw. den Erfolg des
Rechtsgeschifts richtet. Reine Ordnungsvorschriften, die lediglich die Art und Weise des
Zustandekommens des Rechtsgeschifts, nicht jedoch den konkreten Inhalt des Geschifts
verbieten, fithren nicht zur Nichtigkeit®. Ob eine Rechtsvorschrift den materiellen Inhalt des
Rechtsgeschifts verbietet oder nur die Art und Weise der Vornahme des Rechtsgeschifts
betrifft, muss jeweils durch Auslegung der Verbotsnorm ermittelt werden.

Diese im Zivilrecht entwickelten Grundsitze konnen jedoch, obwohl § 59 VwVI{G auf
das Zivilrecht verweist, nicht vollstindig fiir 6ffentlich-rechtliche Vertrage iibernommen
werden. Im Offentlichen Recht gibt es eine andere Ausgangslage: wihrend im Zivilrecht
Vertragsfreiheit herrscht und ihre Beschrankung durch Gesetz die Ausnahme ist, besteht im
Offentlichen Recht eine Gesetzesbindung der Verwaltung. Die Verwaltung genieft gerade
keine Vertragsfreiheit im Sinne der Privatautonomie. Sie entgeht ihren 6ffentlich-rechtlichen
Bindungen auch dann nicht, wenn sie privatrechtlich handelt. Insofern sind die Grenzen, die
das Recht der Verwaltung fiir ihr Handeln setzt wesentlich groBer, als die Grenzen, denen
Private unterliegen.

Allerdings kann auch im Offentlichen Recht nicht davon ausgegangen werden, dass
jeder beliebige Rechtsverstof3 stets und sofort zur Nichtigkeit des Vertrages fithren wiirde.
Die Rechtsprechung fordert fiir den Eintritt der Nichtigkeitsfolge das Vorliegen eines «quali-
fizierten Rechtsverstofies»’. Wann der Rechtsverstofl qualifiziert ist, muss in jedem Einzelfall
durch Auslegung ermittelt werden. Wichtige Kriterien hierfiir sind:

— die Zielrichtung der Verbotsnorm (ist es Zweck der Norm, den Vertragsinhalt zu
verhindern?)

— soll die Vertragsform ausgeschlossen werden?

— Gewicht der beriihrten 6ffentlichen Interessen®.

Es kommt nicht darauf an, ob die Vertragsparteien die Verbotsnorm kannten oder hétten
kennen miissen’. Allerdings muss die Verbotsnorm bereits zum Zeitpunkt des Vertrags-
schlusses bestanden haben.

t Ziekow, VWVIG, § 59 Rn. 2 m.w.N.

2 Kopp/Ramsauer, § 59 Rn. 9.

3 OVG Miinster, NVwZ 1992, 988, 989.

4 Palandt/Ellenberger, BGB, § 134 Rn. 8.

s BVerwGE 89, 7.

¢ Kopp/Ramsauer, VwWVT{G § 59 Rn. 11; Ziekow, VWVIG, § 59 Rn. 7 m.w.N.
7 Ziekow/Siegel, Verwaltungsarchiv 2004, 281, 284.
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Weitere Nichtigkeitsgriinde aus dem Zivilrecht, die {iber § 59 Abs. 1 VwV{G D auch fiir
offentlich-rechtliche Vertriage gelten, sind die Nichtbeachtung des Schriftformgebots (§ 125
BGB) sowie die Sittenwidrigkeit des Rechtsgeschifts (§ 138 BGB). Sittenwidrigkeit kann
sich etwa durch Machtmissbrauch der Verwaltung ergeben.

Uber den Verweis auf zivilrechtliche Nichtigkeitsgriinde hinaus enthlt § 59 Abs. 2
VwVIG D noch besondere Nichtigkeitsgriinde, die jedoch nur fiir subordinationsrechtliche
Vertrige gelten. Danach ist ein solcher Vertrag immer nichtig, wenn

— ein Verwaltungsakt mit entsprechendem Inhalt nichtig wire,

— ein Verwaltungsakt mit entsprechendem Inhalt nicht nur wegen eines Verfahrens-
oder Formfehlers rechtswidrig wire und dies den VertragsschlieBenden bekannt war,

— die Voraussetzungen zum Abschluss eines Vergleichsvertrages nicht vorlagen und
ein Verwaltungsakt mit entsprechendem Inhalt nicht nur wegen eines Verfahrens- oder
Formfehlers rechtswidrig wiére,

— die Behorde sich eine unzulédssige Gegenleistung versprechen lasst.

Sinn dieser Regelung ist es, zu verhindern, dass die Behorde im Vertragswege versucht
durchzusetzen, was ihr {iber einen Verwaltungsakt verboten wire. Die Behorde kann sich
ihrer 6ffentlich-rechtlichen Bindungen also nicht durch die Wahl der Handlungsform (Ver-
waltungsakt oder Vertrag) entzichen. Sie bleibt an Recht und Gesetz gebunden.

Liegt einer dieser Fille vor, so ist der Vertrag immer nichtig. Es bedarf also keiner
Bewertung mehr, ob der Rechtsversto3 qualifiziert ist oder nicht. Allerdings gibt es trotzdem
Wertungsspielraum in Einzelfall. So ist etwa der Hinweis auf die hypothetische Nichtig-
keit eines Verwaltungsakts nach § 44 VwV{G zu bewerten, wonach es darauf ankommt,
ob der Verwaltungsakt unter einem besonders schwerwiegenden Fehler leidet und dies
bei verstindiger Wiirdigung aller in Betracht kommenden Umstiande offensichtlich war®.
Dies ist nach einer herkdmmlichen Faustregel immer dann der Fall, wenn der Fehler «dem
Verwaltungsakt auf der Stirn geschrieben steht», mit anderen Worten von jedermann leicht
und sofort erkennbar ist.

2. Nichtigkeitsfolgen

Liegen die Voraussetzungen der Nichtigkeit des 6ffentlich-rechtlichen Vertrages vor,
so tritt die Nichtigkeit automatisch ein. Der Vertrag ist ex tunc, also von Anfang an nichtig,
ohne dass es einer Kiindigung, Einigung oder gar gerichtlichen Feststellung der Nichtigkeit
bediirfte. Besteht Streit zwischen den Beteiligten, ob Nichtigkeit vorliegt oder nicht, kann
dies jedoch im Wege der Feststellungsklage (§ 43 VwGO) geklért werden. Das diesbeziig-
liche Urteil des Verwaltungsgerichts ist aber nicht konstitutiv oder gestaltend, sondern rein
deklarativer Art: es stellt nur die — automatisch bestehende — Nichtigkeit fest oder lehnt
diese ab. Alternativ kdnnte eine der Vertragsparteien natiirlich auch auf Leistung aus dem
Vertrag klagen, wobei das Gericht inzident die Wirksamkeit des Vertrages priifen wiirde.

Liegt Nichtigkeit des Vertrages vor, so konnen sich aus diesem keine Rechte und
Pflichten fiir die Vertragsparteien mehr ergeben. Sind jedoch bereits Leistungen geméfl dem
Vertrag erfolgt, miissen diese bei Entdeckung bzw. gerichtlicher Feststellung der Nichtigkeit
riickabgewickelt werden. Dies geschieht nach den Grundsétzen des 6ffentlich-rechtlichen

! Daneben nennt § 44 Abs. 2 VWV{G auch weitere absolute Nichtigkeitsgriinde und Absatz 3 der Vorschrift
Ausschlussgriinde, in denen keine Nichtigkeit vorliegt.
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Bereicherungsanspruchs, der den zivilrechtlichen Kondiktionsanspriichen nachgebildet ist.
Die zur Erfiillung des Vertrages erbrachten Leistungen kdnnen also durch den Entreicher-
ten zuriickgefordert werden, soweit es nicht um den Erlass eines Verwaltungsaktes ging.
Modifikationen gegeniiber zivilrechtlichem Bereicherungsrecht ergeben sich insbesondere
hinsichtlich der Frage der Entreicherung. Die Rechtsprechung hat entschieden, dass der das
zivilrechtliche Bereicherungsrecht tragende Grundsatz, nachdem von dem erlangten Verma-
genswert auf beiden Seiten nur das noch Vorhandene herauszugeben ist, nicht auf das Offent-
liche Recht passe. Da die Verwaltung an Recht und Gesetz gebunden ist, muss ihr Interesse
darauf gerichtet sein, eine ohne Rechtsgrund eingetretene Vermdgensverschiebung zu
beseitigen und den rechtméBigen Zustand wiederherzustellen. Daher kann sich die Verwal-
tung grundsétzlich nicht auf einen Wegfall der Bereicherung berufen.® Aus der verédnderten
Interessenlage im Offentlichen Recht gelten auch fiir den Biirger strengere Anforderungen,
wenngleich sein Einwand der Entreicherung nicht schlechthin ausgeschlossen ist. Nach der
Rechtsprechung des Bundesverwaltungsgerichts ist in den Féllen einer Entreicherung des
Biirgers stets dessen Interesse am Fortbestand der eingetretenen Vermdgensverschiebung
gegen das Offentliche Interesse an der Wiederherstellung einer dem Gesetz entsprechenden
Vermogenslage abzuwégen?.

Dem Grunde nach gegebene Erstattungsanspriiche konnen jedoch nach dem zivil-
rechtlichen Gebot von nach Treu und Glauben, das auch fiir 6ffentlich-rechtliche Vertrage
gilt, ausgeschlossen sein. Dabei ist jeweils im Einzelfall zu bewerten, ob ein Riickforde-
rungsrecht dem «Anstandsgefiihl aller billig und gerecht Denkenden» widerspriache. Die
Rechtsprechung hat einen solchen Ausschluss des Riickforderungsrechts wegen Verstof3es
gegen Treu und Glauben etwa fiir Anspriiche der Behorde angenommen, wenn sie gegen
das Koppelungsverbot verstoBen hat.

Problematisch ist die Riickabwicklung von Vertrdgen, bei denen die Leistung der
Behorde im Erlass eines Verwaltungsakts bestand. Ist der Vertrag rechtswidrig, folgt daraus
nicht automatisch die Rechtswidrigkeit des Verwaltungsakts. Die Frage der RechtmaBigkeit
des VA ist allein nach dem fiir seinen Erlass geltenden Recht zu beurteilen (also die Frage
der RechtméBigkeit einer Baugenehmigung nach Baurecht und nicht nach dem Vertrag). Ist
der Vertrag zwar rechtswidrig, aber wirksam, so ist ein etwaiges Riicknahmeermessen der
Behorde durch die vertragliche Bindung auf Null reduziert*.

Ist der offentlich-rechtliche Vertrag nicht nur rechtswidrig, sondern sogar nichtig,
folgt hieraus ebenfalls keine automatische Nichtigkeit des Verwaltungsaktes, den die
Behorde in Erflillung einer Verpflichtung aus dem Vertrag erlassen hat. Auch hier beur-
teilt sich die Nichtigkeit des VA allein nach den entsprechenden gesetzlichen Regelungen
(§ 44 VwWVIG D).

Allerdings ist zu beachten, dass eine Nichtigkeit des Vertrages regelméaflig die Umstdnde
des Erlasses des Verwaltungsakts dahingehend beeinflusst, dass die Voraussetzungen fiir den
VA-Erlass als nicht gegeben angesehen werden konnen. Dies gilt insbesondere dann, wenn

! BVerwGE 71, 85, 89.

2 Ziekow, VWVIG, § 59 Rn. 22 m.w.N.
¥ BVerwGE 111, 162, 172.

4 Ziekow, VWVI1G, § 59 Rn. 27 m.w.N.
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die RechtmiBigkeit des VA vom Bestand des Inhalts oder dort vereinbarten Leistungen
abhéngt oder der VA nach Ermessen erlassen worden ist!.

Fiir die Authebung rechtswidriger Verwaltungsakte gelten die allgemeinen Regelungen
des Verwaltungsverfahrensgesetzes (§ 48 VwV{G). Dabei sind auch die dort niedergelegten
Vertrauensschutzregelungen zu beachten, so dass es durchaus sein kann, dass der Vertrag
nichtig, der Verwaltungsakt deshalb rechtswidrig ist, aber aus Vertrauensschutzgriinden
dennoch nicht aufgehoben werden kann.

3. Restime

Zusammenfassend ist daher festzuhalten, dass 6ffentlich-rechtliche Vertrige, die heut-
zutage Instrument des Verwaltungshandelns insbesondere in komplexen Situationen sind, in
ihrer Wirksamkeit und Unwirksamkeit und diesbeziiglicher Rechtsfolgen keine eigenstén-
dige rechtliche Behandlung erfahren. Es gelten vielmehr die allgemeinen zivilrechtlichen
Rechtsfiguren, die jedoch wegen der besonderen Interessensituation im 6ffentlichen Recht
(insbesondere der Bindung der Verwaltung an Recht und Gesetz) teilweise eine Modifikation
erfahren. Die mangelnde Regelungstiefe mag einerseits als Nachteil empfunden werden,
da es mehr auf «softe» als auf «harte» Faktoren ankommt. Andererseits eréffnet die hiufig
erforderliche Abwigung und Bewertung der Umsténde des Einzelfalls den Weg zur gerech-
ten Losung im Einzelfall.
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hand the data to be treated as constitutionally guaranteed freedom, and on the other as the subordination
of public authorities, acting unilaterally using the imperative management. Complimentary benefits
unilateral public contracts for comparative analysis and their types.

Keywords: contract; freedom of contract; quality; administrative act; contract; civil service.
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Kaxk cranoBsTCA KepTBaMH NpecTyIIeH I

B cmamuve paccmompeno mexanuam u ycuosus SUKMUMUIAUUL OM NPecmynieHUll, OCHOBHbLE CUEHA-
DUl HAHECeHUs. HcepmBaM 6peda NPOMUBONPABHLIMU NOCIZAMENbCMEAMU.

KioueBsie cii0Ba: xepTBa MpecTyIUIeH s, BUKTHMOTEeHHAst 00CTAHOBKA; CIIEHAPUH BUKTHMH3AIHN.

Iocmanosxa npoonemu. Biktumisariis nepenbavae (hopMyBaHHST BIKTUMHOCTI
Ta il peasiizallilo 3JIOYMHHUMU MOCSTAaHHAMU 32 KOHKPETHUX YMOB. IcHye JlymMKa 11po
HEBUIIAJKOBMII XapaKTep BUMHEHHS 3JI0YMHIB IPOTU Aedkux ocib. Hiburo ocranmi
HaJIeXKaTh JI0 KPUMIHAJIBbHO BPA3JIMBUX BEPCTB HACEJEHHS, MAIOTh XapaKTepHi iH/1-
BijlyasibHi SIKOCTI Ta 0COOJMBOCTI MOBEAIHKM, 10 IPUBEPTAIOTh yBary 3JI0YMHIIIB i
MOTHBYIOTh 1X Ha BUMHEHHSI TIPOTU HUX 3JIOUMHY. 3a3HAYATIOCS TAKOXK PO KPUMi-
HOTEHHWI XapakTep 03JOUYNHHUX 3B’SI3KiB 1 BIIHOCUH MiXK 3JIOUMHIISIMU Ta KEPT-
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BaMU, iHBepcito ixHix poJieil. Hacrpasai, He Bce Tak ojiHO3HauyHO. HYuMasio Jiojei
MTOBOJISITHCSI BIKTUMHO Y MOBCAK/IEHHOMY JKUTTI i IPU 1[bOMY HE CTalOTh sKepTBaMu
3J104MHIB. Bisbin Toro, oiHa i Ta JK BIKTUMHA TIOBEIHKA 32 PI3HUX 00CTaBUH ITPU3BO-
JINTH JI0 PI3HUX HACJHI/KIB. BikTMHA 3a 3MICTOM MOBE/IIHKA JIUIIE CTBOPIOE YMOBH,
B SIKUX BUHMKAE 3arpo3a MPOTUIPABHOTO Tocdaranus. /[ GpakTMuHOro BUMHEHHS
3JI0YMHY HeoOXiaHO, 100 TOTeHIiliHA KePTBa i 3JI0UYMHEIlh OIMHUINCS B OJAHOMY
MiCIli O/IHOYACHO, CTAJIM YYaCHUKaMU KOHKPETHUX MOl 4u cuTyatiil.

Ananiz ocmannix 0ocaioxicens. 3riHO 3 ICHYIOUNMHI YSIBIEHHSIMU, BIKTHMI3aIlist
SK 3arajibHa KaTeropisl CKIAMAEThCSA i3 TAKUX KOMIIOHEHTIB: (PaKTOPWM BiKTUMIi3arlil
(CyKyTHICTD SIBWIIL i TIOTIH, 10 IETEPMIHYIOTh BIKTUMHY TOBE/IIHKY JKEPTBU 3JI0UNHY
y KOHKPETHIl JKUTTEBIN CUTYyaIlil); YMOBH, IO CHPUIIOTh BIKTUMI3allil; CTaH BIKTH-
Mizaitii, 00 KiJIbKIiCTh JKEePTB YCiX YUMHEHUX 3JI0YNHIB. [HOMI CIO/IM BiZIHOCSTH TAKOK
opMmyBaHHs 0COOMCTOCTI KEePTBU 1 MOTUBAIIIl BIKTMMHOI oBeAiHKK. BikTumizartiio
PO3IJISI/IAI0TH Y IBOX TJIOMMHAX: SK KPUMIHOTEHHUH CTaH yPas3JMBOCTI COIIabHOTO
cy0’exTa mepe 3JIOYNHHUMHU TOCATAHHSIMU 1 MeXaHi3M 3aloIisTHHS TKOAN KePTBi
3JI0YMHY.

Cnin 3a3HaUUTH TIPO HEOJHAKOBE TJIyMadeHHS TPOIlecy BiKTUMIi3allii cepen
HayKOBIliB. PO3po6HUK pajistHehKOoi BikTrModorii JI. B. Dpank Bu3HavaB BikTHMi3a-
1[I0 SIK «IIPOIIEC IIEPETBOPEHHS 0COOM Ha PeasbHy JKePTBY 3JI04MHY, HOro KiHIeBHii
CYKyIHUI pesyssrar». Ha itoro aymKy, BiKTHMI3allii HacaMIiepes miiaioThest 0coOu,
Ha/lisleHi BikTuMHICTIO. BogHOYAC JKEPTBOIO 3JI04MHY MOKE CTaTH Oy/Ib-sika 0coba,
sIKa He Ma€ BIKTMMHOCTI. Biktumisallist BinOyBa€eThcsl sIK Ha OAMHUYHOMY, TaK i Ha
macoBomy piBHsX. JI. B. DpaHk 3anpornioHyBaB pO3IJs/IaTH YOTUPH PiBHI BiKTHMi-
sanii: 1) Gesrnocepe/ti xkepTBH 3710unHiB (DiznuHi ocobn); 2) ciM’i; 3) KoleKTUBH,
oprawisaiiii; 4) HacesieHHs palioHiB, perionis [1, c. 8].

3ycTpivaioTbesl W iHII BU3HAUYEHHS BiKTHUMi3allii, SK-OT: Mpollec peasisaiii
MOTEHIIITHOT BIKTUMHOCTI 0COOM B TIPOIECi Ta Pe3yJIbraTi 3JI0YNHHOTO TOCATAHHS
[2, c. 80—81]; nabyTTst ab6o 36isbIneH HsT BIKTUMHOCTI Ha iHANBIyaTbHOMY 200 Maco-
BOMY PIiBHSX, IO ITiIKOPSETHCS 3aKOHY AeTepminarttii [3, c. 187—-188]; dopmyBanus
(CTaHOBJIEHHS) KEPTBHU SIK COI[aJbHOTO THUILY i BTSTHEHHS B OpPOITY 3JIOYMHHOCTI
SK peaJIbHUX, TaK 1 MOTEHIIIHUX KepTB Ha PI3HUX PIBHAX COIIATIbHOI B3aEMOIII 4,
c. 65]; 3arasbHa CYKyIHICTD yCiX BUMAAKIB 3amo/isiHHsT 0c0obi (corianbHiil rpyri)
MaitHOBOI, (hiznaHOT 60 MOPATIBHOI KON 3104rHAMU |5, ¢. 68].

Heeupiweni doci npoosemu. OCKiIbKU 3JI0YMHHI TOCATAHHSI BUMHSIOTHCS
IPOTH KOHKPETHUX JIfoJlell 32 MeBHUX 0OCTABUH, PO3TJISIATH BIKTHMI3alliio 3ara-
JIOM — MaJIONPOAYKTUBHMIA 1IIsiX. HeoOxXigHo posibparucs 3 yMoBaMH i MeXaHi3MOM
BiKTHMi3aIllii Ta i1 OCHOBHUMU CI[eHaPisIMU.

Memoro cmammi € nocmiKeHHS YMOB BUHWUKHEHHST KPUMIHAIBHUX 3aTPo3 Ta
IX BIUIMB Ha BIKTUMI3aIliio Bi/{ 3JIOYNHIB.

Buxnao ocrnoenozo mamepiany. 3a pisHuX 00CTAaBUH KePTBAMU 3JIOUYMHIB
MOKYTb cTaTh Oy/Ib-5IKi 0COOM, HE3aTeKHO Bijl CTaTi, BiKYy, HAIIOHAIBLHOCTI, COTiab-
HOTO CTAaHOBWUIIQ, PIBHA OXO/iB, MiCIld TTPOKMBaHHA. MiXX TUM ITPaKTHUKA MTOKA3y€e
HEO/IHAKOBUII piBeHb yPa3JUBOCTI Jitofiell 1epesi 3JJ04UMHHUMU nocdaraHusimMu. Ile
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MOB’SI3aHO He TIIBKH 3 COIiaTbHO-/IeMOTpa(hiTHUMU Bi/IMIHHOCTSIMU HACETEHHS, ajie
il 3 HECTIPUSITJIMBIMU CEPEIOBUIITHIMI YMOBAMU TIPOKUBAHHS Ta HEOE3METHOIO MOBe-
JIHKOIO0 32 KOHKpeTHUX obcTaBuH. Ha meprimii morsi, 10 rpynu BiKTHMOT€HHOTO
PUBHKY IEepIIOYEeProBO MAOTh HAJIesKaTh MarepiajbHO 3abe3ledeHi i BUCOKOCTAaTyCHI
YJIEHU CYCIJIbCTBA, a TaKOXK 0COOH, MisSIBHICTD SIKMX MOB’si3aHa i3 mpodeciiHum
pusukoM. HacmpaB/i K 3Ha4YHO 4YacTile KepTBaMU 3JI0YMHIB CTAIOTh COIIaJbHO
Bpas/iuBi i (Pi3MIHO MATO3aXUIEHI Ha MOMEHT 3JI0YMHHOTO MOCSTaHHs 0COOH, a caMme:
JITH, MOJIO/Tb, *KIHKH, 0COOM TIOXUJIOTO BiKY TOINO. PU3KK BiKTHMI3aIlil 3aI€;KUTh He
CTIJIBKU BiJl COIiaJIbHOTO CTAHOBUIINA 1 PIBHSA J0XO/IiB JKEPTB, CKLIBKU BiJl TIOBCSAK/ICH-
HOI MoJie/Ii IX HOBeAiHKM, Ge31IeYHOCT] pailoHy IPOKUBAHHS, XapaKTepy B3a€MOZIi 3
HIITMU JTIOIbMU, & TAKOK Bi/l 30BHIIIHIX 0OCTABHH, B IKUX BOHM ONUHIJIACS HA 4acC
3JI0YMHHOTO TIocsATaHHA |6, ¢. 93].

Ha wam morsisiz, BiKTUMI3alisi BiJl 3JTOYMHHOCTI — 1€ MiJBUIIEHHS CTyNeHs
KPUMIHATBHOI YPa3JHBOCTI COLIaTbHUX CYO’€KTIB, IO CIPHSIE BUYNHEHHIO MPOTH
HMX 3JI0YMHIB 3a EBHUX 00CTaBMH. MexaHi3sM BIKTUMIi3allii MiCTUTh YOTUPU JIAHKU:
1) BUHUKHEHHST KPUMIHAJIBHUX 3arpo3; 2) MiJBUIIEHHS CTYTIEHS YPas3JIUBOCTI COIli-
aJIbHUX Cy0’€KTIB Hepe]] 3I0YMHHUME TTOCATaHHAME; 3) 3alOIIsIHHS IKOAN 0cobaM,
SIKi ONIMHUIINCS B YPA3JIMBOMY CTaHi 32 KOKPETHUX YMOB (CUTYyalliit); 4) 301bIIeHHs
KOHTHUHTEHTY KePTB 3JIOUNHHUX TOCSTaHb SIK 3aPEECTPOBAHUX, TAK 1 JJATEHTHUX, 1110
ClIpUsi€ TIOBTOPHIH BiKTUMIi3allii 1IEBHOI YaCTUHU 3 HUX.

[Tepmmii eTan BikTUMI3allii TOJISITA€ Y BUHUKHEHH]I KPUMiHA/IbHUX 3arpo3. [lo
MOMEHTY BUHUKHEHHST 00’ €KTUBHO-TIPEJIMETHUX 3arpo3 iCHYE JINIIe PU3UK 3a3HATH
3JI0YMHHOTO TIOCATaHHS. BUHUKHEHHST KPUMIHAJIBHUX 3arp03 MOB’SI3aHO 13 3MiHAMM
B YMOBAaX JKHUTTSI Ta JAisTBHOCTI TOTEHIIIWHOI JKePTBU, B OOCTAHOBII, 1[0 CKJIATACS
Ha MOMEHT 3JIOUMHHOTO IOCSATaHHS, a TAaKOK 3 BUHUKHEHHSIM 3JIOUMHHUX HaMipiB
y 0cib, CXUIBHKX 0 IIPOTUIPaBHOI noBeinku. Hebesneka BikTumisaliii 3yMoBjeHa
HEO/THAKOBOIO 3/IaTHICTIO JIIOJIEH PO3ITi3HABATH JIZKepesia KPUMiHAJIbHUX 3arpo3 1 YCBi-
JIOMJIIOBATH CTYIIHB X peaJbHOCTI 3aJIeKHO Bijl yacy it Micis nepeOyBaHHs, XapakK-
Tepy B3a€EMOIii 3 THITUMU JIIOJIBMHU, & TAKOK 00’'€KTUBHOTO PO3BUTKY O, Pu3nk
BiKTUMI3aIlil 3a/IeKUTH Bijl 6E3MEYHOCTI cepepoBUINa TIPOKUBAHHS 1 MicCIlb 11epedy-
BaHHS, COIIOKYJIBTYPHOIO CKJIQNy MICIeBOTO HaceJeHHS i KPUMIHOTEHHOI CUTYallil
B HacesJieHOMY TyHKTi. CyTTEBY pOJib BiJIiIrPA€ TAKOK CTYIiHb CAMOKOHTPOJIO TIPU
B3a€EMO/IiI 3 iHIIMMK 0cOOaMK Ta 3AaTHICTh MIBYU/KO i IPABUIBHO IPUIMATH PillleHHST
Yy KPUTUYHUX CUTYAITisIX.

O6i3HaHICTh MICIIEBUX JKUTEJIB PO HAWO1/IbII Hebe3meuHi MicIs mepebyBaHHs,
MapIIPYTH TIepecyBaHHs i KPUMIHOIeHHO HeOJIaromoyuyti paloHyd MEeBHUM YIHOM
BHIKYE PUBHUK CTaTH KepTBOIO 3j0unHy. OgHak 1ie He ybesneuye iX MOBHICTIO Bij
Herepe16auyBaHOTO PO3BUTKY IO/, 30iry 00CTaBWH, HEOUIKyBaHUX 3ycTpiuell i3
3JIOYMHIIMU Y 3BUYHUX MICIISIX.

He cexper, 1110 3104uHU 370100 BUMHAIOTHCS OJHIUME i THMH 5K 0COOAMI.
OziHaK KOXKHOTO pa3dy iX sKepTBaMH CTal0Th HOBI JIIOAU. 3/€6iIbIIOr0 Ha I[I0 POJIb
00MpaloThes paHilie He3HAOMI 0COOM, SIKI ONUHUJINCS Y CHPUSTINBOMY JIJIs BUH-
HeHHs 3/104MHIB Miciii 1 yaci. Ocranni mizGupatoThest mo-pisaomy. Yacrime — HeBU-
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nazikoBo. TepuTopis, Ha SKiil BUMHSIOTHCS 3JI04MHI, YMOBHO TI0/IiJIeHa MiX MiCIleBUM
kpuMmiHaiTeToM. KojkeH, XT0 3aliMa€ThCsl 3JI0UMHHOIO AisIbHICTIO, 10Ope 3HAE MeKi
CBOET TEPUTOPIi, a TAKOXK «IOXOJHI MICIIsI», B IKMX BiJIOYBAEThCS CKYITYEHHST IOTEH-
HiiHuX KeptTs. JIuine Ha mepninii morJsi/| 3/a€ThCs, 1110 sKePTBa OIIMHUIIACS HE B TOMY
Miciti, He B Toi 4ac. HacripaBzai sk Ha Hel TaMm uyekasu, 3aMaHIOBAJIU, TTPOBOKYBAJIN.
[os10BHOIO YMOBOIO 1J1S1 YCIIITHOTO 3JI0UMHHOTO TTOCSTAHHS 3aJIMIIAETHCS TTPABUITh-
HUiT BUOIp JKEePTBU, sIKa Ha MOMEHT 3JIOUMHHOTO TIOCSTAHHST BUSBUJIACS YPA3IUBOIO.
Cran ypasJMBOCTI 1Opa3y BUHUKAE TIi/1 yac nepebyBaHHs Ha He3HAHOMIill TepuTopii,
a TaKO’K TIPU MOTPAIJIAHHI Y HeCTaHAPTHI CUTYaIlil y BiJoMuX MiciiaX. Po3paxyHok
3JIOUMHITIB POOUTHCS HA PANITOBICTD MOCATAHHS, HEMOKJIMBICTD YITI3HATH HATIATHIKA,
a TaKOX BIJICYTHICTh JIOCBIy TIOBEIIHKY JKEPTB Y KPUMIHOTEHHUX CUTYaIligX.

Kpuminorennicts cepe/ioBuinia 3HAYHOIO MipOIO 3aJIeKUTh Bijl TeorpadiyHoro
po3TallyBaHHSA MiCIF IPOKUBAHHA 1 TUILYy HACEJEHOTO IYyHKTY. Tak, pusuk craTu
JKEPTBOIO 3JI0YMHIB Yy HAaceJeHUX MYHKTAaX 3 BUCOKUM KOe(DilliEHTOM 3JI0Y4UHHOI
IHTEHCUBHOCTI Ha CXOJi 1 MiBJHI YKpaiHM Ha NOPSIIOK BUIIKI, HiXK B HaceJeHUX
MTYHKTaX 3aXi/IHOI 1 [IEHTPAJIbHOI YaCTUHU HAIO1 Jiep;KaBu. BopHovac, MichKi sKuTesi
MOPIBHSIHO GiJIbIIIe PUBUKYIOTh 3a3HATH 3JIOYMHHOTO MMOCATAHHS, Hi3K CIJTbCHKI JKUTEJII.
JKurra y micri mepeabavae BeMKy KiIBKICTh MOJACHHUX BUMYIIEHUX KOHTAKTIB i3
HE3HAOMUMH JTIOJIbMHU, TlepeOyBaHHsT y BIKTUMOTEHHUX MICIISIX, CIIPUSITIUBUAX JIJIsT
BUMHEHHS 3JI0UMHIB Y TIeBHUII Yac.

OKpiM 3a3HAYEHOT0, BUCOKA KPUMIHOI€HHICTh CepeloBUIIA IIPOKUBAHHS Oe3-
TTocepeHbO OB’ sI3aHa 3 BUCOKUM PiBHEM 3JIOUYMHIB, TTOEIHAHNX i3 MPOHUKHEHHSIM
y JKUTJO Ta iHIe MPUMINIEHHS, a TaKOX 31 3JI0YMHAMU, BUMHEHUMU Yy TTPUMIi-
MEeHHSX, BiJIBEJIEHUX JIJISI TUMYACOBOTO MPOKUBAHHS (CKWJII KIMHATU B TOTeNsX,
IyPTOKHUTKAX, CAHATOPISX, MaHCioHaTaX, MPO(iJIaKTOPisax, OYyAUHKAX BiMOYNHKY,
KeMIliHrax). Pusuku BikTUMI3allil TaKoXK 3ajekarThb BiJl KOHIEHTPaIlil MPOXKUBAHHS
MPABOTOPYITHUKIB B OKPEeMUX paifoHax HaceseHoro myHKTy. Ciig mam’aTaTi, 1o
G1JIBIIICTD 3JIOUYMHINB BEAYTh «OCLINIA» CHOCIO JKUTTS, TOK 3JI0YMHU BOHU BYH-
HSIIOTb Ha TEPUTOPIl NPOKUBAHHS, Y 3pYYHUX 51 IOTO Miclusix. Sk mpaBuiio, 1e
3araJibHOIOCTYITHI JIJIsT IIMPOKOTO 3arajy Miclld, SKUMU MIOJIeHHO KOPUCTYEThCS
HeBHM3HaYeHe KOJIO OCib st CHiJbHOI poOOTH, IepecyBaHHs, BiAMOYMHKY, IIPO-
BeJICHHSI MACOBHX 3ax0/iB. MieTbcs sIK 1po rpoMajchKi micip (ByJMI, miomt,
BOK3aJIW, aeporopTu, Marasuuu, Kade, 6bapu, pecropanu, My3ei, Kayou, TpoMaj-
CBHKHI TPAHCIIOPT, MICISI MAaCOBOTO BiJIMOYMHKY HAaceJeHHS, CIIOPTUBHI CIIOPY/H),
Tak i PO IHII MiCIld 3aTaJIbHOTO KOPUCTYBaHHS (CXO/M, CXO/IO0BI KJIITKH, TOPUIIIA,
migBasy, JihTH KUauX OyAUHKIB TOMO). 3BifcH, BIKTHMMI3aIlisl TIPSMO 3aJ€KUTh
BiJl 6€31eYHOCTI TUMYACOBOTO HepebyBaHH TPOMA/SH Y IyOJIYHUX MiCIsIX, IHTEH-
CUBHOCTI BUNHEHHS B HUX 3JI0YNHIB.

HactynauMm ertarnom BiKTUMI3allii € MiJBUIEHHS CTYTIEHS YPa3JUBOCTI COIIi-
AJIbHUX CYO'€KTIB 11epe/] 3JI0UMHHUMU HocsAraHHsAMU. 1le 10B’s3aH0 3 HEeHAJIeKHIM
CHPUIHSATTSIM PeaTbHOCTI KPUMIHATBHOI HeOe3meKn comiaibHuMu cy0 eKTamMu i
ITi/IBUTIIEHHS iX yPA3JUBOCTI Mepejl 3JIOUMHHUMU TIOCATAHHSIMHU 32 KOHKPETHUX YMOB
Miciig, yacy Ta 00CTaHOBKHU.
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Panime 3a3nauasnocs, 1110 pU3UK CTaTU KEPTBOIO 3JIOYNHY 3aJ€KUTh BiJl TIpa-
BUJIBHOCTI 1 CBOEYACHOCTI PO3MMi3HABAHHS /JKepes Ta BU/IB KPUMIHAJIBHUX 3arpos.
[TpoBenene namu Iurepuer-onuryBanns moHan 3002 rpomazsia (2015 p.) 3acBigunio
JIOBOJII CTEPEOTHUITHI YSIBJIEHHS TPOMAJISIH 1TPO KPUMIHATbHI 3arpo3u 1 1MoKa3amo
MIEeBHY /I€30PIEHTOBAHICTD Y BU3HAUEHHI iX jipkepes. OcTaHHIX BKa3yBajocs JIeKiTbKa
OTHOYACHO. Y3Ke TPaAMIINHO JI0AN 3 TIepecTOPOTOI0 CTABJIATHCA /10 He3HAOMUX
Jofiell, ki BUAAIOTHCS MMiZI03PIJIMMU Ta MOKYTb BUHONILYBATH 3JIOYMHHI Hamipu
(62 %); HACTOPOKYE TAKOXK TepeOyBaHHS Y MAJOJIOJHUX MICISIX Y TEMHUI Yac
no6u (67 %), a TakoK IMOBIPHICTH MOTPAIUIAHHS Y HerepeabauyBaHi cuTyartii
(44 %). 1 nmunre 15 % onmuranux ybayaroTh JKEPeIo BIKTUMI3allii y BIacHiil Hebe3-
MeYHill oBe/iHIl. [3 HaBe/leHNX BI/IMTOBiIENl TPOCTEKYETHCS 3arajibHa TEHIEHITIS
JI0 BTPATH KOHTPOJIIO 32 OTOYYIOUMM CePeAOBHIIEM, MOOYI0BOIO i peaslizalliero CBOiX
KUTTEBUX ILJIAHIB, Iepea0adyBaHiCTIO PO3BUTKY MO/ Ta MOBEAIHKY HapTHEPIB 3i
CHIJIKyBaHHSA. B yMoBax 3pocTaHHS coOIiaJbHOI KOHGPOHTAIli HA TPYHTI MaTepi-
QJIbHOT HEPIBHOCTI 1 cOIliajbHOI HeCIPaBeAJIMBOCTI 3HAUHA YACTHUHA CYCIIJIbCTBA
JIe30PIEHTOBAHA Y BU3HAUYEHHI JiKepeJl BIKTUMi3allii, He BIpUTb Y CIPOMOKHICTb
3aXMCTUTHUCS Bijl 3JIOYMHHUX MOCSTaHb BIACHUMK CuUJIaMu i BOauae Hebe3leKy 3
yCiX CTOpiH oflHOYacHO. /laloTbcsd B3HAKHU Pi3Ke MOTipIIeHHS KPUMIHOTEHHOI CUTY-
aifii, a TaKoK MaTepPHATICTCHKI YCTAHOBKU TIEBHOI YaCTUHU CYCHiJIbCTBA. BibImicTh
JIoJIeil ToKJIaae mepebiabineni Haail Ha 3aXUCT 3 OOKY JAepskaBu, abo K CHOiBa-
€THCST Ha BE3iHHS, CIPUSATIUBUIN 36ir 00CTaBWH, JOMOMOTY OJNKHBOTO.

[TobGyTytoui cepes HacesleHHsI YSIBJIEHHs TIPO JiKepesia BIKTUMI3allil 3HaYHOIO
MipoI0 HOCSATh abcTpakTHMIT i XMOHUI XapakTep. Tak, 3a HAIIMMU JAHUMM, JIOIK
HaiibiybIre 6OAThCS HACUIbHUIBKUX 3J04nHIB (64 %), X04a HaclpaBji 3a3HAIOThH
KOPUCJIMBUX 3JIOYMHHUX TTocsiraib (moHax 60 %). Y KOHTEKCTI CKa3aHOTO IiJIKOM
OYiKyBaHO HA3MBAIOTHCST MiCIlsI KpUMiHATbHOI Hebe3meku. Cepesl TaKUX TOMITHO
nepeBakarTh BYJIUIN i iHIN rpomajacbki Micust (64 %), a Takox Oazapu, BOK-
3asin, TopriBesbhi 1enTpu (18 %), micis MacoBoro Bignmounuky rpomazsia (10 %).
VeThest po BiZKPUTY TEPUTOPIIO 3 BiILHIM JOCTYIIOM HEBU3HAYEHOTO KOJIA OCib,
Jie BiIOyBa€ThCs OCHOBHA Maca BMIIAJKOBUX KOHTAKTIB i3 HE3HAHOMUMU JIIOJAbMU.
Haii6ipIn 3aXMIeHMH BiJl 3I0OYMHHIX MOCSATaHb TPOMA/ISTHI ITOYYBAOTHCST Y BJIac-
HOMY JKUTJI i Ha po6OTI. 3 OTJISIy Ha MOTIPIIEHHs CUTYaIllil i3 MaCOBUM MOTITHPEH-
HAM KPaJIi’KOK 13 JKUTJIA Ta IHITUX TIPUMIIIEHb, 3a3HaUYeH] Cy/)KEHHS BUTTISIIAI0Th
CYMHIBHUMU.

OTxe, HEBMIHHSI CBOEYACHO 1 TIPABUJIbHO BU3HAUWUTH JKepesa U BUIU KPUMi-
HAJTBHUX 3arPO3 CYTTEBO MOCUJIIOE YPasauBicTh ToHaA 60 % rpoMajisin nepej 3J70-
YMHHUMU TIOCATAHHSIMU, IEMOHCTPYE IXHIO HECTIPOMOKHICTh YHUKATH HeOEe3MeuHITX
CUTYaIlil Ta HETOTOBHICTh 3aXUIIATUCS BiJl 3JI0YMHIB. Y Pe3ysbraTi ;KepTBaMU 3J10-
YHHIB MIOPOKY CTAlOTh BCE HOBI i HOBI 0COOM, SIKi CBOEIO TIOBEIIHKOIO CTBOPIOIOTDH Y1
MOTPAIJISAIOTh Y KPUMIHOTEHHI CUTYaIllil.

Hacrynuum eraroM BikTiMizallii € 6e3rmocepe/iHe 3aloisiHHs MIKOAN ocobaM, sIKi
OTIMHUJINCS B YPA3JIMBOMY CTaHi 32 KOHKPETHUX yMOB (CUTYyalliif). 3a pe3yasraTaMmu
HAIIOTO JIOCJi/KeHHST BU3HAUEHO YaCTKY TPOMAJISH, SAKi MOPOKY CTAlOTh JKEePTBAMU
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anounHiB. 3a 2015 p. BoHa cTanoBuTh 37 %, NPU IIbOMY KOKEH CbOMUIT PECIIOHIEHT
y:Ke MaB JIOCBiJ BikTumisaitii panimre. /(s nopisasnns: y 2012 p. (omurtano moHaz
4000 rpomajsiH) 3a3HaYeHUI TMOKa3HUK TaKoK AopiBHioBaB 37 %. lle mae migzcraBu
CTBEP/IKYBATHU TIPO BUSIBJIEHY CTaTUCTUYHY 3aKOHOMipHicTh. Ha Hamm morss, icHye
MOPIT IOMyCTUMOI BIKTUMi30BaHOCTI HacesieHHs, sKuii He repeBuniye 40 % i He
3aJIEKUTH BiJl PIBHS 3JIOYMHHOCTI 3a KaJeHIapHUI 4i 00JiKOBUI pik. Sk mpaBuiio,
JKepPTBaMU 3JIOYMHIB IOPOKY CTaloTh HOBI ocobu. TToBTopHOI BikTHMI3aIlii 3a3Hae
15 % rpomasin.

[To-niepine, BcTaHOB/IEHA 3aKOHOMIPHICTD CBIZIYNTD PO HIJIECIIPSIMOBAHUN TTOTIYK
JKEPTB 3JI0YMHIB cepesl 0Cib, sIKi BUSBUJINCS YPA3IUBUME Ha MOMEHT ILJTAHYBAHHS i
BUMHEHHS 3JI0YMHHOTO TTOCSATaHHS.

ITo-npyre, KoXHA chOoMa JKepTBa 3a3HaJjia MOBTOPHOI BiKTUMIi3allii, a 3HAUYUTD
BUSIBJIJIAa TUTIOBI PUCH 1 BJIACTUBOCTI, Ha SIKI 3BEPTAIOTh yBary 3JI0YMHIII.

[To-Tpere, ne nepesutenns 40 % mopory BIKTHMi3allil y CyCITLJIbCTBI CBiIYUTH
PO iCHYBaHHS CAaMOPETyJIbOBAHNX MEXaHi3MiB CaMO3aX1CTy HAceJeHHS BiJl 3JI0YMH-
HocTi. Biktumizaiist BiZOyBaeTbcst y MEBHUX MeKax, M0 BU3HAYAIOTH JOMYCTUMY
KIJIbKICTb KOHTUHTEHTY BCIX KE€PTB 3JI0YMHIB Y CTPYKTYPI HACEJIeHHS, SIKa HOPMAJIbHO
CIIPUIIMAETHCS CYCIILIBCTBOM, He BUKJIMKAE Cy0O' €EKTUBHOIO BiIUYTTS CTPaXy 3a CBOIO
OesIIeKy.

[IpoBenene pocizKeHHS CITPOCTOBYE JKOPCTKY 3aJIE€KHICTh MiXK TOTPUMAHHSIM
mpaBusl 0cobucToi Oe3MeKn i BIPOTiZHICTIO 3a3HATH 3JIOYMHHOTO TMOCSTaHHS. Tak,
42 % ONUTAHWX KaTerOPUYHO 3asBUJIM TIPO BXKUBAaHHS 3aXOiB yOe3nedeHHs Bijl
3/104MHiB, 41 % — B OCHOBHOMY JIOTPUMYIOThCS 3a3HaueHUX npasui. | jume 17 %
HOBIZIOMUJIN [IPO 3HEBaKaHHsI TIpaBUIaMu Oe3leKkn. 3asHayeHa TeHIEHI[isT CBIYUTh
PO BIZICYTHICTb YiTKOTO PO3YMIHHS TPOMaJTHAMU JiKepeJi 1 BUIB KPUMiHAJbHUX
3arpos. IIpo Hux € Juiie 3arajibhi ysapiaents. Cepel HaceJeHHs TOOYTYE JTyMKa, 110
BIKTMMHA TIOBe/liHKa Ma€ 0O0B’SI3KOBO HOCUTH OYEBUIHUN i TPOBOKATUBHUI XapaK-
Tep, OyTH 3pO3yMIJION0 JIJIsI MIMPOKOTO 3araiy. A TOMY KOJIU JIIO/U, TaK OU MOBUTH,
«IIOMIPHO PU3UKYIOTh» — 1€ BBAKAETHCSI HOPMOIO, MAJIO KOTO HACTOPOXKy€E. MabyTb,
KOKEH 3 HAc He pa3 MOoBepTaBCs 0I0MY TEMHUMU BYJIHUISIMHU, KOPUCTYBaBCS 3aCO-
Gamu MOGITTBHOTO 3B’I3KY Y HEPEMOBHEHOMY TPOMA/ICBKOMY TPAHCIIOPTi, PO3PaxoBy-
BaBCS TOTIBKOIO HAa PUHKaX, OpaB y4acTh y CYMHIBHUX JIOTEPESX 1 aKIlisIX, 3a/IAIIIAB
6€3 JIOTJISIY CBOE MAWHO, JIOBIPSIB HE3HAMOMITSIM TOMIO. J[J1s GITBIIOCTI Bce MUHYIOCST
6e3 cepito3nux nacaigkiB. Komycs ne nomacruio. Came Tak BBasKa€ OCHOBHA Maca
Jofieil. BiacHa mpoBuHA y CIIPUSIHHI BUMHEHHIO ITPOTH cebe 3JI04MHY BKpail Heoxoue
BUBHAETHCS 1 TAJIEKO He 3aB3K/U YCBIIOMITIOETHCS. 3/eOLIBIIOTO JIIOIM BAAIOTHCS 10
CaMOBHUIIPAB/IOBYBaHHs 3araJibHUMU (hpazaMu i 0OMOBKaMHU.

HacmpaBni maio XTo po3yMie, SIK caMe JIo/IU CTAIOTh sKePTBAMU 3T0UNHIB. 3/IaBa-
Jiocst 6, 3BUMHA MOJIeJTb TIOBEIIHKK HIKOJIN He 00epTasiacst Cepio3HuME MpobieMaMu,
ajie IIbOTO Pady cTasocs iHakie. BisbnrcTs HaBITH He 3/10Tafy€eThHCS, 10 TTOBE/[iHKA
KepTBU He 0OOB’SI3KOBO Ma€ OYTH SIBHO MPOBOKATHBHOIO YW PU3UKOBAHOWO. [HOI
opMasIbHO TpaBOMipHa HOBEAIHKA MOKe HaOyBaTH 1HIIOIO 3HAYEHHSI, HOBOTO KOH-
TEKCTY B KOHKPETHUX YMOBAX MiCIisl, 9acy Ta 00CTAaHOBKU 3JIOYMHHOTO MOCSTAHHSL.
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¥ Xo/i BIKTUMOJIOTIYHOTO OMUTYBAHHS I'POMAJISH BUBYAJIOCS MUTAHHS OO0
KpUTEPIiiB, 32 SIKUMU 3JI0YUHII 00MPAIOTh KepTB 370unHiB. Cepes TaKuxX MOTEPIIi-
JIUMU HAa3WBAIOTHCS: BUMAJKOBHIT 30ir 0OcTaBuH — 27 %; HEYBaKHICTH y TPOMaI-
CHKUX MICIISIX — 25 %; MPOKMUBaHHs B KpUMiHOTeHHUX paiionax — 11,3 %; oueBuni
IPOSIBU BIKTMMHOI TOBeAiHKN (HaJMipHa J0Bipa /[0 He3HAHOMIIiB, repeOyBaHHS Y
HETBEPEe30My CTaHi, JeMOHCTpallis gocratky) — 24,1 %. Haiibijibin irocTpaTuBHO
JIEMOHCTPYIOTH CTaBJIEHHS JKEPTB JI0 TO/Iil 3JI0UMHY Ta CBOEI y4acTi Y TPUUHATTI
3JI0YMHHOTO PillIeHHsT BI/INOBI/II HA TTUTAHHS 1IO/I0 BIAUYTTS KEPTBAMU CBOET «BUHU».
Tpoxu Gisbiie nostoBrHM onutanux (56 %) BBakaioTh cebe BUHHUMMU Takox. IIpore
44 % BUCJIOBJIOIOTH TIPOTUJIEKHE CY/IKEHHSI.

3aBepiIajibHUM €TaroM BIKTUMI3allil € 301/IbIIIeHHsI KOHTUHTEHTY JKEPTB 3JI0-
YUHHUX TOCATaHb 9K 3aPEECTPOBAHUX, TaK 1 JIATEHTHUX, 1110 CIPUSE TMOBTOPHIN
BikTHMI3allii meBHOI yacTuHU 3 HUX. He3Bakaioun Ha ycTajsieHy 4acTKy TPOMaJISH,
SIKI TIOPOKY CTAIOTh JKePTBAMU 3JIOYMHIB, CTIOCTEPITAETHCS TTEBHE 3POCTAHHS IXHBOI
3agBHMIbKOI akTUBHOCTI. Akmnio paninie (2012 p.) 70 opraHiB 0XOPOHU IPABOTIO-
PSAJIKY 3BepTaBCs JIMIle KOXKeH TPeTiil MocTpa)/1aanuil BiJl 3JI0YMHHUX [1OCSITaHb, TO Y
2015 p. yacrtka 3asgBHUKIB 3pocia 10 50 %. Lle mosicHIOEThCsT 3arayibHOIO TEH/IEHITIETO
OLJIbII AKTUBHOTO 3BEPHEHHS HACEJIeHHS [0 IPaBOOXOPOHHUX 1 CYJIOBUX OPraHiB 3a
Bi/IHOBJICHHSIM TIOPYIIEHUX TIPaB i OTPUMAHHSIM KOMIIEHCAIlil 32 3alO/isTHY 1IKO.LY.
Ha 3ag9BHUIIBKY aKTUBHICTb KEPTB MO3UTHUBHO BIJIMBAE 1 HOBUU TPOIlECYaTbHUN
MOPSIIOK peecTpallii 3BepHeHb TPOMa/IgH. BpaxoByroun HaBejieHI apTyMEHTH, Ma€
Miclle 3HUKEHHS PiBHA JIATEHTHUX 3JIOUMHIB y JIep>KaBi B 1LIOMY.

Cepesr TpuMH He3BEPHEHHS /10 OPraHiB OXOPOHM IIPABOTOPSIIKY BXKe Tpaju-
LillHO Ha3MBA€EThCS BiZloMa Tpiajga: 3HeBipa y pesysbraTuBHicTh ix poboru (50 %
OTMTAHNX ), He3HAUYHA MaTepiasbHa IMIKO/A 3arojisiHa 3J09ruHoM (44 %), a TaKox
BIZICYTHICTb CEPIO3HOI MIKOAM JIJIs1 310pOB’sT mocTpaskaainx (33 %). Ileprmii BapianT
BiANOBIII GiJibIlie eMOLIHMI, Hixk parfioHabHIi. TyT IPOSABIISEThCS HU3bKIIA PIBEHD
JIOBIpH /IO OPTaHiB JIeP>KaBHOI BN 3arajioM 1 TTPABOOXOPOHHOI CUCTEMU 30KpeMa.
3asBHUIbKA MACUBHICTH HACIPAB/Ai MOSICHIOETHCS HeOakKaHHSIM MaTH CITPaBY 3
Hee(eKTUBHUM GIOPOKPATUYHUM arapaToM MPaBOOXOPOHHUX OPTaHiB, OpaKOM dacy
Oparu y4yacTh B O(illiiiHOMY PO3C/IiLyBaHHI i CYyZOBOMY POSIJISi, a TAaKOK 1000I0-
BaHHSAM IPOMAJICBKOTO OCY/LY.

Ha mamt norsiz, MoskHA TOBOPUTH TIPO JIBa TUTIOBI crieHapii BikTumiszartii. [Teprmmit
MOB’SI3aHUI 3 HEHAJIEKHUM CIIPUUHSTTIM 3aTaJbHOBIZIOMUX JIJISI MICIIEBUX JKUTETIB
KPUMiHAJbHUX 3arpo3 1 HErOTOBHICTIO pearyBaTh Ha HUX HaJIeKHUM 4yuHOM. Jloam,
JKUTTS STKUX OpraHi30BaHe 32 9acOBUM TPaikoM iy BiJloMill MiCIIEBOCTI, a BCi MO/ 1
cuTyarlii HoCSTh TIPOTHO30BaHUH 1 IIMKJIYHUI XapakTep, nmepedyBalTh y 30Hi MCUXO-
JIOTIYHOTO KOM(OPTY, CyO'€KTUBHOTO BiAUyTTs GE3MEeKH SIK Hapasi, Tak 1 HalOIMKIIM
qacoM. OHOMaHITHICTD i 3BUYHICTH yCHOTO, IO BiZIOYBAETHCS JTOBKOJIA, (DOPMYIOTH
OZIHOTUTIHUET 06pa3 MUCJIEHHS, BUKJIMKAIOTh 3HAWOMI MOYYTTS Ta CTEPEOTUITHY MOJIEN
MOBEIIHKM, THM CAMUM CTBOPIOIOTh HE3MIHHUI cTaH OyTTsl, CyO'€KTHBHY PEabHICTD, B
SIKIH CBIIOMICTb, MiJICBIIOMICTb Ta iHIIT (hOPMU BUIIOI HEPBOBOI iSJIBHOCTI MPAITIOI0Th
3a mabsoHoM. Mix THM ygaBaHa CTaOLIBHICTH MOPYIIYE aAe€KBATHICTh IIPOCTOPO-
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BO-YaCOBOTO CITPUUHATTS OTOUYIOUOI AIHICHOCTI 1 HETATUBHO BIJIMBAE HA MUCJEHHS i
HOBEAIHKY. Y MOTOI OYIEHHOCTI JIFOACHKUI MO30K TIEPECTAE HAJIE)KHIM YMHOM CITPUii-
MaTH i KPUTUYHO OIIHIOBATH iH(OpMAaIlifo PO 30BHINTHE CepeloBUIIE, a OPTAaHU Bill-
YyTTiB He MepealoTh CUTHAJIN PO sIBHY Ta TPUXOBaHy Hebe3reky. [HImMu cioBamu,
3BUYHICTh MiCIIEBOCTIi, YeProBiCTh i TependadyBaHich PO3BUTKY TIOAiil Ta CUTyaIliil y
KyTIi 13 3a3/1ajieriib BiIOMUM KOJIOM CIIJIKYBaHHS MOCTYIOBO 3HMKYIOTh 3/IJaTHICTH
CBIZIOMOCTI /10 pO3Mi3HABaHHS KPUMIHAJBHUX 3arPo3 1 a/leKBaTHOTO pearyBaHHS Ha
HUX. Y HEMPOHHUX CTPYKTYpax TOJOBHOTO MO3KY YTBOPIOIOTHCS CTIiliKi 3B’SI3KU MixK
MOJTiSIME, CUTYAITisIMUA Ta 3BUMHUM CITOCOOOM pearyBaHHsT Ha HUX. [[ukstivHicTs i otHO-
MaHITHICTD JKUTTSI OCJIabJII0€ KOHTPOJIb HAJl OTOUYIOUYNM CEPEJOBHIIEM Ta BJIACHOIO
HoBeliHKoI0. SIKIo HebaskaHa MOJist TPUBAIMIT Yac He TPAIUISIETHCS, CKIATAETHCS
xnubHe BpakeHHs TIPo il MaJIOBIPOTIIHICTh K 3apa3, Tak i B MailoyTHboMy. OHaK, K
BiIoMO, 06’€KTHBHA peasibHICTh Ta il cy0’€KTHBHE CIIPUIHSTTS — pisHi peui. JKurreBe
cepe/loBUIIIe TIOCTIHHO 3MIHIOETHCS, HAIIOBHIOETHCS HOBUMM BUKJIMKAMU 1 3arpo3amH,
Herepen6auyBaHUMK CUTYAIlAMK 1 BUNAIKOBUMHU MOistMU. /{MHAMIUHI 3MiHU B OTO-
YYIOUiil IMCHOCTI 3HAYHO TBUJIIIE 3HAXOSATh eMOIIMHUN BIZITYK, HIXK YCBIJIOMJIO-
10ThCsI. PartioHasbHe MICTIeHHsT BUOGIPKOBO BUXOILIIOE OKpeMi (hparMeHTH peabHOCTI,
3aJIMIIAI0YN 1032 YBArol Pi3HOrO poiay <«ApiOHwMIl». /[0 Takux 3a3BUYail HaIexKaTh
JieJTb TIOMITHI 3MiHU B OTOUYYIOUiil 0OCTAHOBII, MOPYIIIEHHST 9acOBOTO Tpadiky, mepedy-
BaHHST Yy HOBUX MICIISIX, XaMOBUTA MaHepa CIJIKYBAHHS 3 UYKUMU JIOJAbMHU, HTKIJTTUBI
3BUYKH, HEYBAKHE CTABJICHHS JI0 CBOTO MaifHA, JIETKOBAKHICTD 1 HAIBHICTDb Y CTOCYHKAX,
3a0y/IbKyBaTICTh, 3HEBasKAHHsI feTayisivu. OCHOBHA Maca JIojieil 3HEBAKAE JTOTPHUMAHHST
eJieMeHTapHUX TIPaBUIT Oe31eKu TIPH BUKOHAHHI OYJIEHHUX CIIPAB SIK IOCh PYTOPSIIHE
it oOTskIMBe. BBasKaeThest, 1110 11e APIGHUII He BapTi YBArd, 3a:K/1 IACTUIIO, MUHETHCS
i mporo pasy [8, c. 128—129]. [loTpumaHHst IpaBus eeMeHTapHOI Ge3MeKN CTBOPIOE
3aliBUI KJIOIIIT, BiIBOJIIKAE, BUMAra€ KOHIIEHTPAIlii yBaru, MOKJIAJaHHS J0AaTKOBUX
3ycuiib, BUuTpat yacy. HatomicTh MOTHBAILiST TTEPECIYHMX TPOMA/ISTH TIPAITIOE 32 Bi/[OMUM
3aKOHOM <«30€PesKeHHs eHeprii», Ko HeoOXiHI i/ JOCATaI0ThCA HalIer MU IILJIs-
XaMH i CIIPOIIeHUMH 3acObaMu, 110 JAI0Th IBUAKUI pe3yJibraT. IHepTHICTh MUCTIEHHST
TIOPYIITYE BiTUYTTs PEATbHOCTI i BMUKAE JI0 KiHIIS He BUBUEHUN MeXaHi3M «eKOHOMil»
MOTUBAILi1 Ta TPUIHATTS PillleHb. 3PEIITOor0, 1ie TPU3BOANTD JI0 BTPATH CAMOKOHTPOJTIO
1 KOHTPOJTIO 32 OTOUYIOUOIO JIMCHICTIO 1 TOBEIHKOIO THIINX JITO/IEH.

[ToxazoBo, 1m0 KpuMiHa/JbHA 3arpo3a, fIKa 3arpo’Ky€ BCIM, He CIPUIIMAETbCS
Bcepiio3 ocobucto. OcobIMBO Tie BiUyBaETHCsI, KO MU T1€PeOYBAEMO Y MyOIiuHIX
MICIISIX, MiXK JIIOZbMU. Y TPYII BCi IMOBOJSTBCS 1HAKIIIE, TOYYBAIOTHCS Y BiJTHOCHIN
Gesrrerti, 60, BUIAETHCS, OCTEPIraTUCh Tpeba OE3MI0AHUX MiCllb, a TAKOXK 3YCTpidi 3
HeHaoOMIIIMK y TeMHUH yac 106w, T1ix BIuimBoM moGyTYIOUNX CTEPEOTHIB BUHUKAE
11103151 0OMaHy 010 JKepesT KpUMiHATBHIUX 3arpo3. He3HaHHsT OCTaHHIX MPU3BOIUTD
JI0 XUOHUX YSIBJIEHD 1 MOMUJIKOBUX pitnerb. CaMe KOTHITHBHA LI035 cepeloBUIIHOT
i repuTopianbHOi Ge3neku GOPMYE MOTHBAIIIO 0 BIKTUMHOI MTOBEIIHKH 32 TIEBHUX
o6cTaBuH i cuTyartiil. Y CBOIO 4epry, BIKTUMHA MOBE/[IHKA BUKJINKAE 3JI0YUHHY MOTH-
BaIlif0 Ta PillleHHSI PO BUYMHEHHS 3JIOYUHY MPOTH KOHKPETHOI 0COOU i, 3PEIITOIO,
MIPU3BOJIUTD /IO B3AEMO/IIT 3JI0YMHIIS 1 KEPTBU.
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OT:Ke, TOJOBHOIO BIIMiHHICTIO IEPLIOro CleHapilo BiKTUMizallii € 06i3HaHiCTh
ITPO MMOBIPHI KPUMIiHAJIBHI 3arPO3U HA MiCIIEBOMY PiBHi, O/IHAK HEHAJIEKHE iX CIIPUii-
HATTS Ta HETOTOBHICTDb /IeKBAaTHO pearyBaTi Ha HUX.

[lpyruii ciienapiii BikTUMi3allii MoB’A3aHUH i3 TUMUYACOBOIO /1€30Pi€EHTAIIIEI0 Y
MPOCTOPi 1 Yaci nmpu MOTPAIISTHHI HA HOBI MICIsl, B HE3HAHOMI CUTYIIil, a TaKOX
[IPU BUIMAJKOBUX 3yCTpiuax 3 HeOGe3medHuMu JoabMu. [loMideHo, 10 MUCTEHHS
Ta MOBEIIHKA JII0eil 3MIHIOETHCS il BIUIMBOM HOBOI'O Miclid i yacy mepeOyBaHHS,
HEe3HAoMOI 0TOUYI090i 0OCTAHOBKH, & TAKOK MPH HEOUIKYBAHOMY PO3BUTKY IO/l
Ta /i 0ci6, 3 AKUMU JOBOAUTHCS B3AEMOAIATH. Y CHUJIY PISHUX HPUYUH JIIOAN Yac
Bijl yacy 3MmyIieHi nepebyBaty Ha He3HAOMIiil TepuTOpil, BCTYNMaTH y BUMAJKOBI
BIJTHOCWHH, MTOTPATIATH B HeopAnHapHi cutyartii. ITix yac nepebyBaHHs Ha He3Ha-
WoMiHl (4yxKiil) TEPUTOPIi, Y HEBIIOMUX MICIIX, yBara JIIOJAMHN 30CEPEKYETHCS Ha
BUKOHAHHI KOHKPETHOTO 3aBJIAHHS, IO CYITPOBO/XKYETHCSI €MOIIHUM 3aXOTIJIeH-
HaM. Ha uyxiit TepuTopii Jo/i1 30cepe/iskyioThCd Ha KOHKPETHIH cIpaBi, 3apaju
SIKOT BOHU ciofu puOysin. BoaHouac 3aimiaerbest GaskaHHs IKHAWBUJIIOTO TTOBEP-
HEHHS Ha 3HAWOMY MicIeBicTb, y cBO€ cepezpoBuiiie. [lorana opieHTailiss B HOBUX
YMOBaX 30BHi MPOSIBJISIETbCS Yy PO3TyOJEHOCTI, HEBIIEBHEHOCTI [iil, ociabieHHi
KOHTPOJIIO 32 OTOYYIOUOIO JIICHICTIO Ta MOBEAIHKOIO IHIINX Jofed. 3a O/IyKarounm
MOTJISIIOM, HEBIIEBHEHOIO XO/I0K0, TTOTAaHOK OPIEHTAIIE HA MICIEBOCTI 3JIOUMHII
JIOCUTh TOYHO BUPAXOBYIOTb MOTEHI[IMHUX KePTB cepe/l HATOBIY i OJHOYACHO
OIIHIOIOTH 1X (PiI3WUHI MOKJIMBOCTI JIJISI YUHEHHS OMOPY. 3HAYHO MOCUJITOE PUSUKHU
BiKTUMI3allii BUIMAJKOBE 3aXO/)KEHHS JIIO/lel Ha MiJKOHTPOJIbHY KPUMIHAJIITETY
TepuTopilo abo 3ajMIIEHHs TPAHCIOPTY YU MaifHa y BIKTMMOT€HHUX MICISX, SKi
3aBYACHO TPUTJIEIITN 3J09rHIT. MicieBi KuTesi 3a3Budail 0OXOAATH TaKi MiCIls
CTOPOHOI0, a MPUIKJKI Yepe3 He3HAHHST 0COOTMBOCTEN MicIleBOTO JlaHamadTy i
KPUMIHOTEHHOI 00CTaHOBKM IOTPAILIAIOTH Y <IIACTKY», Jieé Ha HUX B)KE OYiKYIOTh
3JI0UMHIII.

Bucnoexu. TakuMm 4MHOM, BIKTUMI3allisi HEPO3/IJIBHO MOB’SI3aHA 3 YMOBAMU Ta
SKICTIO CepeloBUIIA IPOKUBAHHS Ha MIiCIIEBOMY PiBHi, a TAKOK 3 GE311eUHICTIO Tepu-
TOPIAJILHOTO TIPOCTOPY, B SIKOMY BiIOYBA€THCS COIiaTbHa B3AEMO/IISI MK JIOIbMHU 3
pisHuX muTaHb. JKUTTEBE cepesoBHIIe i TepUTOPist iepeOyBaHHST CIPUSIIOTH BIKTH-
Mi3allii, MiBUIIYIOTh CTYIiHb yPa3JUBOCTI JIOJEH.

OT:xe, )KepTBaMU 3JI0YMHIB, K IMPaBUJIO, CTAIOThH JIBI KaTeropii Jiojieil. 3 0aHOTO
GOKY, 11€ TIOTaHO JIalTOBaHi /10 CyYaCHUX YMOB JKUTTSI OCOOH, SIKi 371€61IbIITOr0 Kepy-
I0THCST IHTYITUBHUM MUCJIEHHSIM Y PO3Mi3HABAHHI KPUMIHAJBHUX 3arpo3 Ta BHOOPI
cTpaTerii MOBEIIHKU TIPU COIIATbHINM B3a€EMO/Iil 3 IHIMUMM YYaCHUKAMU CYCHIJTbHUX
BiHOCUH. BOHM BUSABILIOTH MiIBUIIEHY YPa3JIUBICTH Tepe]l 3TOUNHHUMU MOCATaH-
HSIMU 1 IICUXOJIOTIYHY TOTOBHICTH NPUMHSATH POJIb KEPTBHU.

[lpyra kareropis Jiozieil Kepy€eTbesl pallioHaJIbHUM MUCJIEHHSM, 1110 B OCHOBHOMY
JI03BOJISIE TIPABUJIbHO OPIEHTYBATUCS Y JIKepesaxX Ta BUAAX KPUMIHAJIbHUX 3arpo3
i B OCHOBHOMY yHMKATH HeGe3MeuHNX CUTyaIliil. [XHA ypasauBicTh Tepes| 370UMH-
HUMHU TIOCSATAaHHSMM HOCHUTb TUMYACOBMI XapakTep i IOB’3aHa 3 4YacOM Ta MiclieM
niepeOyBaHHSI.

ISSN 2414-990X. Problems of legality. 2017. Issue 136 169



KPUMIHAJIbHE ITPABO. KPUMIHOJ1OTIA

Crnucoxk giteparypu:

1. ®panx JI. B. IloTtepmesine OT MPeCTYIIEHUI M MPOBIEMBI COBETCKOW BUKTUMOJOTUU /
JI. B. @®pank. — dymanbe : Updon, 1977. — 240 c.

2. Pusman /I. B. Kpumunanbhas sukrumosnorust / JI. B. Pusman. — Cauxr-IlerepOypr : [Turep,
2002. — 304 c.

3. Tonina B. ComianbHi Ta ICUXOJIOTIYHI YMHHUKKA KPUMIHOJIOTIYHOI BikTMMI3alii B Ykpaini /
B. Tonina // Bicuuk Axazemii npaBoBux Hayk Ykpainu. — 2007. — Ne 3 (50). — Xapkis : IIpaBo,
2007. — C. 185-193.

4. Bapuyk T. B. Buktnmosnormueckoe MosieTmpoBanyie B KpUMUHOJIOTAH U TIPAKTUKE TTPeTyTIPeK-
neuns npecrynnoctu / T. B. Bapuyk. — Mocksa : OHUTU-TAHA, 2012. — 239 c.

5. KpumiHosioriuna BikTUMOJIOTIs : HaBu. nocibuuk / €. M. Moicees, O. M. [xkysxa, B. B. Bacu-
sleBUY Ta iH.; 3a 3ar pea. O. M. Jlxyxi. — Kuis : Atika, 2006. — 352 c.

6. TosoBkin b. M. Kpuminosoriune nouarTs Bikrumizaiii / B. M. Tonoskin // HaykoBuit BicHuk
Misxnapozanoro rymamitapuoro yuiBepcutery. Cepist: [Opucnpyzaertis. — Opeca, 2015, — Bum. 15. —
T. 2. - C. 93-96.

7. Tynsixos B. O. Buxktumosnorust (conuainbHble U KpuMUHOJIOTHYeckue npodiaemsr) / B. O. Tysist-
koB. — Opnecca : FOpuza. aut., 2000. — 336 c.

8. TosioBkin b. M. Biktnmna noseitka xkepts 3mountiB // [Ipobremu saxonnocmi. 2016. — 135. —
C. 124-135. doi: http://dx.doi.org/10.21564 /2414-990x.135.83130.

References:

1. Frank, L.V. (1977). Poterpevshie ot prestuplenij i problemy sovetskoj viktimologii [Victims of
crimes and the problems of the Soviet Victimology]. Dushanbe: Irfon [in Russian].

2. Rivman, D.V. (2002). Kriminal’'naja viktimologija [Criminal Victimology]. St. Petersburg:
Piter [in Russian].

3. Holina, V.V. (2007). Sotsial'ni ta psykholohichni chynnyky kryminolohichnoi viktymizatsii v
Ukraini [Social and psychological factors criminological victimization in Ukraine]. Visnyk Akademii
pravovykh nauk Ukrainy — Bulletin of the National Academy of Sciences of Ukraine, 3 (50). Kharkiv:
Pravo, 185-193 [in Ukrainian].

4. Varchuk, T.V. (2012). Viktimologicheskoe modelirovanie v kriminologii i praktike predupre-
zhdenija prestupnosti [ Victimological simulation in criminology, practice and crime prevention]. Mos-
cow: JuNITI-DANA [in Russian].

5. Moiseiev, Ye.M., Dzhuzha, O.M., Vasylevych, V.V. et all. (2006). Kryminolohichna viktymolo-
hiia [Criminological Victimology]. Kiev: Atika [in Ukrainian].

6. Golovkin, B.M. (2015). Kryminolohichne poniattia viktymizatsii [Criminological concept of
victimization]. Naukovyj visnyk Mizhnarodnoho humanitarnoho universytetu. Seriia: Yurysprudentsiia —
International Humanitarian University Herald. Jurisprudence, Vol. 2, 15, 93-96 [in Ukrainian].

7. Tuljakov, V.O. (2000). Viktimologija (social'nye i kriminologicheskie problemy) [Victimology
(social and criminological problems)]. Odessa: Jurid. lit. [in Russian].

8. Golovkin, B. (2016). Viktymna povedinka zhertv zlochyniv [Provocative behavior of
victims of crime]. Problemy zakonnosti — Problems of legality, 135, 124—135. doi: http://dx.doi.
org/10.21564,/2414-990x.135.83130 [in Ukrainian].

Goloovkin B. M., Doctor of Law, Full Professor of Department of Criminology and Penitentiary
Law, Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail: golovkin_@ukr.net ; ORCID 0000-0002-0333-9806

How to become a victim of crime

Victimization from crime — a higher degree of social vulnerability criminal, contributing to the
commission of crimes against them in certain circumstances. Victimization takes place in space and
time, and includes four stages: 1) the emergence of criminal threats; 2) increasing the degree of social
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vulnerability to criminal assault; 3) the harm to individuals who find themselves in a vulnerable state at
appropriate conditions (situations); 4) increase the number of victims of crimes as registered and latent,
which helps re-victimization of some of them.

As a result of our Internet survey of more than 3002 people (2015) defined the proportion of citizens
who every year are victims of crime. By 2015 it is 37 %. However, one in seven respondents already
had experience of victimization before. In our view, there is a threshold of permissible viktymizovanosti
population not exceeding 40 % and is independent of the level of crime in a calendar year or an. Typically,
victims of crime every year are new faces. Re-victimization experiences 15 % of citizens.

The risk of becoming a victim of crime depends on the accuracy and timeliness of recognition of
sources and types of criminal threats. Showed a rather stereotypical ideas of the criminal threat and
showed a disorientation in identifying their sources. The last mentioned some time. Traditionally people
cautious attitude to strangers, suspicious issued and may bear criminal intent (62 % ); alarming stay
at poorly attended locations in the dark (67 %) and likelihood of falling into unpredictable situations
(44 %). Only 15% of respondents sees the source of victimization in their own dangerous behavior.

While the public understanding of the sources of victimization are largely abstract and false character.
So, to our knowledge, most people are afraid of violent crime (64 % ), but actually experiencing mercenary
crimes (60 % ). In the context of what has been said quite expected the place called criminal threat. Among
these markedly dominated the streets and other public places (64 %), as well as markets, train stations,
shopping centers (18 %), places of mass recreation of citizens (10 % ). This is the open area with free
access unspecified persons, where the bulk of accidental contact with strangers. However, most protected
Jrom criminal attacks citizens feel in their own homes and at work. In light of the deterioration of situation
of the massive spread of thefts from homes and other buildings, these opinions seem questionable.

So, inability to timely and correctly identify the sources and types of criminal threats significantly
increases the vulnerability of more than 60 % of citizens before the criminal assault, demonstrating their
inability to avoid dangerous situations and unwillingness to protect themselves from crime. As a result,
victims of crime every year becomes more and more new people who create their behavior or get into
criminogenic situation.

The study refutes strict correlation between compliance with the rules of personal safety and likely
incur criminal assault. Thus, 42 % of respondents stated categorically safeguard measures against crime,
41 % — mainly follow these rules. Only 17 % reported disregard of safety rules. This trend indicates a
lack of clear understanding of the citizens of the sources and types of criminal threats. On them is only
a general idea. In the population there is a perception that victimization behavior should be sure to wear
obvious and provocative character, being understood by the general public. So when people so-called
<«moderate risk> — is considered the norm, few people are alarming.

During the survey of victimological studied of citizens the issue of criteria for which offenders choose
victims of crime. Among these victims are called: coincidence — 27 % inattention in public places — 25 %;
living in criminogenic areas — 11.3 %, obvious signs of provocative behavior (excessive trust in strangers,
stay drunk, demonstration of plenty) — 24.1 %. Most by illustration demonstrates attitudes to crime
victims and their participation in decision-criminal decisions, answer questions about their victims feeling
of <«guilts. Just over half of respondents (56 % ) consider themselves guilty also. However, 44% expressed
the opposite judgment.

Despite the established share of citizens who every year are victims of crime, observed some
increase in their activity of applicants. Previously (in 2012) to law enforcement agencies only every third
approached the victim from criminal attacks, in 2015 the share of applicants has risen to 50 %. This is
the general trend of more active public appeal to the law enforcement and judicial bodies for redress
and compensation for damage. At the same time, in applicant activity of victims is positively affects new
procedural order of registration of citizens. Given these arguments, assuming latent reduce crime in the
country as a whole.

Reasons not appeal to the law enforcement agencies have traditionally called the famous triad:
disbelief in the effectiveness of their work (50% of respondents), minor material damage caused by crime
(44 %), and lack of serious harm to the health of victims (33 % ). First answer more emotional than
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rational. It appears the low level of trust in public authorities in general and law enforcement in particular.
The passivity of applicants actually explains the reluctance to deal with bureaucracy ineffective law
enforcement, lack of time to participate in the official investigation and the trial, and for fear of public
censure.

In our view, there are two common scenarios of victimization. The first — improper perceptions
associated with known to locals criminal threats and reluctance to respond to them appropriately.

The second scenario victimization associated with temporary disorientation in space and time with
the reach to new locations in unfamiliar situation, as well as a chance meeting with dangerous people.

Consequently, victims of crime usually are two categories of people. On the one hand, a poorly
adapted to modern living conditions of individuals who primarily guided by intuitive thinking in identifying
criminal threats and choosing the behavior strategies in social interaction with other participants of public
relations. They show an increased vulnerability to criminal assault and psychological readiness to accept
the role of victim.

The second category of people is guided by rational thinking that basically allows you to properly
navigate in the sources and types of criminal threats and largely avoid dangerous situations. Their
vulnerability to criminal assault is temporary and related to the time and place of residence.

Keywords: victim of crime; victimogenic situation; victimization scenarios.
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NMPOBAEMUN BUBHAYEHHSA CYTHOCTI
NCUXOAOTTHHOT O INMPODIAIO OCOBU
HEBIAOMOIO 3AOYNHLUA Y CAIAYIN AIAABHOCTI

Bucsimuoromvcst cymuicmo ma snavenns. UKOPUCTANHS NCUXOJ02IUH020 NPodiuo 0codu nesido-
M020 3nouunys 6 caiduii diswwnocmi. Ilosiea nosux 6udie KpUMIHAILHUX NPABONOPYUEHD CIPUSE HAY-
KOBOMY NOWYKY HOGUX HANPSIMIE Ni0 UaAC PO3CAIOYSANHS KPUMIHAILHUX Nposadycensv. Buxopucmanms
caiduum 0anozo memody npu 6CMAHOBACHH 0COOU HeBIOOMO20 3N0UUNUSL CNPUSLE HE JUULE BUSHAUCHHIO
11020 NCUXON0ZIUHUX 0COOIUBOCMELL, MOMUBIE Yuunents nesnux 0iil, a il ocobausocmetl 6i002iun0z0 ma
anamomiunozo xapaxmepy.

Kio4osi cmoBa: mcmxosoriynuii nmpodisib; MCUXOJOTIYHUNA TTOPTpPeT; 0c00a HEBIIOMOTO 3J10-
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Hp06JIeMbI onpeneJeHusa CynmHOCTH INCUXOJOTrH4€CKOro HpO(l)I/IJIﬁ JIMYHOCTH HEU3BECTHOIO
NnpeCcTynHuKa B cneucmem{oifl A€ATEJIbHOCTH

Onpeaeﬂﬂemm CYywHoCcms U 3HAYEHUEe UCNONb306ANHUSL NCUXOJI0ZUUECKOZ0 ?’lp0¢uﬂﬂ JAUYHOCMU
Heu36ecmnozo npecmynnuka 6 crnedcmeennoil dessmenvrocmu. Ilosienenue 1moevix 8udos npecmynﬂeﬂuﬁ
eausdem Ha Hayuﬂbn? NOUCK UHHOBAUUOHHLLX Hanpasﬂenuﬁ 6 xo0e paccxteaoeaﬂuﬂ. Hcnonvsosanue cie-
dosamenem 0annozo memooa npu ycmanosienuu JUYHOCMU Heu36eCmmnozo npecmyniuxa cnoco6cm6yem
He MOJIbKO onpeaeﬂeuum €20 NcuUxojloZuvecKux OCOéeHHO(ImEl?, MOMUBOB COBEPULEHUS onpeaeﬂeHHbtx Oeii-
cmeuz?, HO U 0cobennocmeti OUOL02UUECKO20 U AHATNOMUUECKOZ20 xapaxkmepa.

KimoueBbie ciioBa: ICUX0JIOTHYECKII HpO(bI/I]II); IICUXOJIOTMYECKUI TIOPTPET; JINIIO HEU3BECTHOT'O
IIPECTYIIHNKA; IICUXOJIOTNMYEeCKre CBOIiCTBa JIMYHOCTH; ITOBEAEHYECKUE CBOIICTBA JIMYHOCTH; nAeaJabHasd
MOZEJb.

Iocmanosxa npooaemu. DopmyBatHs IHHOBAIIITHUX 3acajl KPUMIHATICTUYHOTO
3abe31edeHHsT CJI/901 AisLTbHOCTI B YKpaiHi 06yMOBJIIOE HEOOXIHICTD PO3POOKH,
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YIOCKOHAJIEHHsI I BUKOPUCTAHHS AI€BUX 3aCO0IB i METOJIIB IIiji 4ac PO3C/IiLyBaHHs
Ta TOTePe/PKEHHS KPUMiHAJAbHUX TTpaBonopyineHb. OHUM i3 METO/IiB, SIKUii BUKO-
PUCTOBYETHCS JIJIsi PO3CIIIyBaHHS KPUMiHAJIBHUX TIPABOIOPYIIIEHb, OCOOIMBO IJIst
BCTAHOBJIEHHSI OCOOM HEBIZIOMOTO 3JIOUMHII, € MojiesoBaiHs. OHaK foro 3acToCy-
BAHHIO Y TTPAKTUYHIN iSIJIBHOCTI CJIITY0TO MAIOTh MEPeyBaTH JIOCTI/I>KEHHST Teope-
TUYHUX 3aca]] Ta MJATOTOBKA MPAKTUIHUX PEKOMEH/IAIlii.

Metoz MozenoBaHHs ABJISA€ coO0I0 mpolec MoOyA0BU I BUBYEHHS 00 €KTIB,
SIBUI, JIIH UM TIOJIi 3 METOIO BCTAHOBJIEHHST IPUYMH 1X BUHUKHEHHS 1 iCHYBaHH4,
3B'SI3KIB MiK HMMM, a TAKOK /A€ BiAMOBIAHOMY CyO'€KTY MOKJIMBICTH OOpaHHS Ta
peaJtizaliii JOIyCTUMUX MPUITOMIB ITOOYI0BU IIEBHUX MOJEJIEH I1iJ] Yac JOCIIIKEHH
KPUMIHAJIBHOTO TTPABOMOPYIIEHHS, KOJU TIPSIME JOCI/KEeHHS (haKTiB HEMOXKJINBE.

Tak, cyyaCHUM HAIPSAMOM MOJIETIOBAHHS 0COOM HEBIZIOMOTO 3JIOUMHIIS € BUKOPH-
CTaHHS TICUXOJIOTIYHUX 3HAHD (ITi/T Yac TPOBEIEHHS M03aeKCIEPTHUX TICUXOJIOTITHNIX
JIOCJTIIZKEHb) JI7Is TOOY/IOBH i/1eaibHOI (PO3yMOBOI) MojIest Takol 0cobu. MoiemoBaHHsT
0coOM HEBIZIOMOTO 3/I0YMHIIS TIPK IIPOBEAEHH] 103a€KCIIEPTHIX MICUXOJOIMTYHUX JOCTi-
JKEHb sIBJIsIE 00010 TT0OY/I0BY i/1ealbHOI MOJEI CIIEIialicTOM-TICHXO0JIOTOM, SIKa PO3-
KPUBAE MCUXOJIOTIUHI BJIACTUBOCTI, AKOCTI Ta MPOIIECH, TTOSICHIOE CYTHICTh TTOBETHKYI
KOHKPETHOI 0c00M, PO3KPHUBAE TaKi XapaKTEPUCTUKH, IO BiJOOPaKAIOTh CTaBJICHHSI
0coOM HEBIIOMOTO 3JIOUYMHIIS /10 BAKOHYBAHUX HUM JIiil (6€3/1isIbHOCTI), 10 OTOYEHHST
i camoro cebe Iij1 yac, a TAKOK 10 BYMHEHHS 3JI0YMHY Ta ICJIsl IOr0 BUMHEHHSL.

Cman docaioxcenns. TIpobieMaM COIAIBHO-TICHXOIOTIYHOI XapaKTePUCTUKN
0co0W 3JIOUMHIIS, 30KpeMa HeBiZIOMOT0, Y KpUMIiHAICTUYHII Ta MCUXOJIOTIYHIN JriTe-
patypi npuingnaacd rneBHa yBara. Tak, cepesi OKpeMUX JIOCJIiTHUKIB MOKHA Ha3BaTU
I. M. Jlysrina [4], B. O. O6pasiosa ta C. M. Boromososy [5], I. C. Cadyanosa [9],
IO. B. Yydaposcekoro [10] Ta in.

Pazom 3 TuM caiji 3a3HAYUTH, 1110 Y KPUMIHAJIICTUIL Ta IOPUANYHIN TICUXOJIOTI]
HEMAa€ OJIHOCTAWHOCTI Y TTUTAHHI BUKOPUCTAHHS TICUXOJIOTIYHUX 3HAHD IIiJl 4ac Po3-
CJTilyBaHHST KPUMiHATBHUX TIpaBoropyiieHb. Came ToMy Menmoro cmammi € po3TJisi]|
OKPEMUX TEOPETHYHUX TPOOJIEM BUKOPUCTAHHSI METO/Y MOJIEJTFOBAHHS ITi/l 4ac BCTa-
HOBJICHHSI 0COO¥ HEBIJIOMOTO 3JIOYMHIIS B CJIYIN JisITTBHOCTI.

Buxnao ocnoenozo mamepiany. 3ajie;KHO Bijl BUILY BUMHEHOTO 3JI0UNHY, HasIB-
HOCTI CJTi/IB, sIKi MOKYTh BKa3yBaTH Ha TICUXIYHUIA CTaH 0COOM 3T0YMHILST (30KpeMa,
Ha MCUXIYHI BajJW 3JOYMHIE ab0 MCUXIYHI BIAXUIECHHS BiJl HOPMHU ), HEMOKJINUBICTh
BCTaHOBUTH 0cO0Y HEBIZIOMOTO 3JIOUMHIII 32 BUSABJIEHUMM Ha MICIli 3/104iHy Ta (abo)
Ha MicCIli oIl PEYOBUMU JJOKa3aMU BUHUKAE HEOOXIAHICTh BUKOPUCTAHHS OKPEMUX
METO/[iB, IO CIPHUSIOTh BCTAHOBJIEHHIO 0COOM HEBiZIOMOTrO 3JI0YMHIL. 30KpeMa,
OJTHUM i3 TaKMX METOJIB MOKe OYTH METOJ MOJEJIOBAHHS, 32 JOMOMOIOM0 SIKOTO
CTBOPIOETHCS MICUXOJIOTTUHMIT TIPO(iIb 0COOU HEBIOMOTO 3/IOYMHIIA.

Cuiz 3ayBaskUTH, IO Crelubika ICUXO0I0TiYHOr0 mpodiain 0codu HEBIIOMOTO
3JI0YMHIIS TIOJISITAE Y TOMY, 110 BiH HAJIA€ MOKJIUBICTD CJIYOMY MEPEBIPUTH, CITPO-
CTyBaTH BePCil, SIKi BUHUKJN B X0 PO3CIAYBAHHS KPUMIHAJIBHOTO MTPOBAPKEHHS
a60 1mobyyBaTH HOBI Bepcii MO0 0COOM HEBIJOMOIO 3JI0YMHIISA, 3BY3UTU KOJIO
i103pI0OBaHUX 0Ci0, 30KpeMa, 30CEPEeAUTH yBary Ha MEBHUX MCUXOJIOTIYHUX, COIli-
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aJIbHUX 4K JeMorpaivHuX 0coBIMBOCTIX 0coOM HeBiomMoro 3mounHist. OaHieEn
3 BOKJIMBUX TepeBar mpodiloBaHHsa € Te, MO iHdopMaIlis, Ky Hajae mpodib,
JIOTIOMara€e CJIiuoMy repeBipsTi 1mo0ymoBaHi paHiie criadi Bepeii. Ha mizcrasi yoro
BUHWKAE MOKJIUBICT CIIPOCTYBAHHS paHillle BUCYHYTUX Ta OOYIOBM HOBHUX BEpCiii
I0/10 0COOM HEBIJOMOTO 3JIOUMHILS, 30KPEMA, CTOCOBHO TIO/Iii 3JI0YMHY B IJIOMY,
BU3HAYEHHSI CUCTEMM TAaKTUYHUX MPUIAOMIB (TaKTUYHMX KOMOIHAIiiT) i TaKTUYHUX
orepartiii 3 METO0 BCTAHOBJIEHHST 0COOU HEBIJIOMOTO 3JIOUNHIISL.

Y rteopii KpUMIHATICTUKN ICHYIOTDH PIi3HI MiAXOAMW JI0 BU3HAYEHHS CYTHOCTI Ta
3HaueHHs Tcuxosorigroro mpodimo. Tak, O. I. AndinoreHoB y ¢BoiX pobOTax BUKO-
PUCTOBYE OJIHOYACHO TaKi TEPMiHU, K <«IICUXOJOTTYHUN TTOPTPET HEBCTAHOBJIEHOTO
3JIOYMHIIST> Ta <IICUXOJIOTIYHUH MTOPTPET 3JI0YMHIIST», PO3YMIIOUH iX SIK METOJI, TakK i
pe3yJbTaT Mi3HaHHA KPUMIHAJIBHOIL O/[ii, OPIEHTOBAHUII HA BUABJIEHHS KOMILIEKCY
BijloMOCTell TIPO IHANBIAYATbHI 03HAKY i 0COOJUBOCTI CYy0’€KTA 3JI0YMHY, 110 BUSIBJIS-
I0TBCST B CYKYITHOCTI OOCTaBHH i CJIijIaX 3JI04MHHOI IiSITTBHOCTI, Jie 0c00a ONMUCYETHCSI
y TepMiHaX HOro CTIKOTO TICUXOJOTIYHOTO I TPOMa/ITHCBLKOTO cTany [1].

[TocmioBHUKY BYEHOTO TEK BXKUBAIOTH TEPMIH «IICUXOJIOTIUHUI TMTOPTPET 3JI0-
YKMHIST» 1 BUBHAYAIOTh MOTO SIK BiZIOOPasKEHHsI TICUXOJIOTIYHUX O3HAK 1 CYKYIIHICTh
indopmariii, 1o XapakTepusye i iHI 03HAKH, HATPUKJIAJ, CTATEBO-BIKOBI, COIiab-
Ho-iemorpadiuni [9]. Ha Harr moruisi, Take BUSHAUYEHHsT He PO3KPUBAE ITiJTel mo0y-
JIOBU TICUXOJIOTTYHOTO TTOPTPeTa 3JI0UMHILS, OCKIJIBKU 30Cepe/PKeHHsT yBaru Jiniie Ha
CTaTeBO-BIKOBMUX Ta COIIAJIbHO-/eMOTpadiyHNX O3HAK HE CIIPUSE€ BUOKPEMJEHHIO
3MICTOBHOI iH(OpMAIIil 11010 0COOU 3JTOYMHIISL.

Inmri Bueni Ha3MBAIOTh METOJ CKJIAJ[EHHS MCUXOJIOTIYHOTO TTOPTPETa MOIIYKO-
BO-PEKOHCTPYKTUBHUM [9] a60 PEKOMEHAYIOTh Y MeXKax ICUXOJOTTYHOTO aHai3y
3aCTOCOBYBATH IMOETANHY PEKOHCTPYKILiIO MOJii 3a ciijamu it obcraBuHamu [1].
3a3HA4YMMO, 110 MPOIleC PEKOHCTPYKILI ITi/] Yac JOCY0BOTO PO3CJIiyBaHHS YSIBIIS-
€TbCS Y BUTJISAII PyXY B 4aci Bijl OJIi1 37I04MHY /10 TTIOBHOI PEKOHCTPYKILiT €T Mo/l
it ocobu cy6’ekTa, 1m0 1l BYNHUIIA, yepes MisHaHHs (TIOIIYK ), aHali3 i cuHTe3 iHbOp-
Mailil, sika 30UPAETHCSA Y X0/ PEKOHCTPYKILii. Yci BitoMOCTi, sIKi OTpUMYE CJTiIuuii,
MOKHA PO3JIINTH Ha IBi Kareropii: 1) MartepianbHi caign — 06’ekTuBHA iHbOpMAaIList
PO MO0 3JI0YMHY Ta 0cO0Y 3JI0UMHILS, IKa MOKe OyTH HOC/i/KeHa i ienTudiko-
BaHa MPUPOJHUYO-HAYKOBUMHU MeTo/iaMu (32 CJlijlaMu PYK, HiT, KPOBi, CJIMHU 1 T. 11.);
2) «ijeasibHi caigu» — iHdopMAaIlist PO MOIII0 3JI0YMHY 1 0COOY 3JIOYMHIIS, SIKY JIFOJIM
3HAIOTh i MOJKYTh Bi/ITBOPUTH IIijl Yyac AOTUTY [2, c. 423, 425].

Ha namry aymKy, BAKOPUCTAHHSI PEKOHCTPYKIII il Yac MOOYI0BU TICUXOJIO-
rivnoro npodinio BUAAETHC emo cyMHIBHUM. OCKIJTbKU Mi/i PEKOHCTPYKITIEIO
PO3YMIIOTh BiJIHOBJIEHHS IIOYATKOBOIO CTaHy OOCTAHOBKM YU OKPEMOro 00’€KTa,
1OT0 OKpeMHUX O3HAK 3 METOIO0 BUPIIIeHHS ClleliaJIbHUX 3aB/laHb PO3CJIiyBaHHs [4,
c. 129], npore BiJIHOBJIEHHSI MTOYATKOBOTO CTaHy OOCTAHOBKH YW OKPEMOTO 00’€KTa
3 METOIO BUSIBJIEHHS TICUXOJIOTTYHUX OCOOJMBOCTE 0COOM HEBIIOMOTO 3JIOYIHIIS,
HeOOXiIHUX JIJIsT CKJIQIEHHSI TICUXOJIOTIYHOTO MPOMITTIO, YSIBISETHCS HEMOKIUBUM,
60 TICUXOJIOTIYHI 0COOIMBOCTI OKPEMOi 0cobu HeoOXiAHO crocTepiraTu Gesnocepes-
HbBO TIICJIsE BYUNHEHHS 3I0YKMHY, 32 HASBHOCTI GE3M0CEPEAHIX CII/IIB, 3aIMIIIEHUX caMe
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3JI0YMHIIEM. B iHIIOMY BUTIAJIKy PEKOHCTPYKILS BiATBOPHUTS Jiniiie Cy6 €EKTHBHE CTaB-
JIEHHSI OKPEMUX 0Ci0, HATIPUKJIAJL, CJIII0TO. SIKIO posrisiiaT yOUBCTBO, TOETHAHE
3 HACUJIBCTBOM, TO 3a JIOIIOMOIOI0 PEKOHCTPYKIII MOKHA IePeBiPUTH MOKJIUBICTD
BUMHEHHS TEBHUX i, MOKJIMBICTh CIPUWHATTS Ta Bi/ITBOPeHHS iH(hOpMaIlii TomIo.
BusiBjieHHsI TICHXOJIOTIYHUX BJIACTUBOCTENH 0COOM HEBIZIOMOTO 3JIOUMHIIS € MOJKJIH-
BUM JIHIIIE€ B YMOBaX GE3M0CEPEHBOTO CIIOCTEPEKEHHS CIIUUM TIO/i1 3JI09UHY i Yy
MaiibyTHHOMY BizoOpaskeHH] iX y MOzesi 0co0M HEBIZOMOTO 3JI0YMHI, II00YI0BAHOI
TIPY CKJIAJIEHHI TICUXO0JOTIYHOTO TTPOQiJIIo.

Inue BusHaueHHs mncuxosiorivHoro noprpery npononyiors JI. II. Ixuina ta
JI. T. Ps3anos, sIKi TUIITYTb, 1[0 MCUXOJOTIYHUNA MOPTPET 0COOU HEBIIOMOTO 3JI0-
YUHIE — 1€ CYKYIHICTh BiZIOMOCTeii IIPO HEeBiZIOMOTO 3JIOUMHIIS, IO MA€ TOLIYKOBE
3HaueHHs1. BoHa BkJiouae B cebe: BiK, 30BHIIIHI [aHi, comiaIbHuil cTaH, mpodeciiiny
HAJIESKHICTD, CTaH 370POB’sl, 3BUYKH, iH(hOpMaIiio mpo Oyab-saki daktu Giorpadii
37104nHIEA TOmIO [3, c. 234]. CuHOHIMaMU METO/Ly TICUXOJIOTIYHOTO MPOMIII0 aBTOpH
HA3MBAIOTD IICUXOJIOTTYHUH, ICUXIaTPUYHUH, ICUXO0J0r0-KPUMIHATICTUYHUH, TTOITYKO-
BU, TPOCIIEKTUBHUI METO/IM, PO3NIYKOBUI TIOPTPET HEBIIOMOTO 3JIOUMHIIS, MOJICITh
HEBIJIOMOT0 3JI04MHIEA [3, ¢. 234].

AK onuH i3 pi3HOBUIIB KPUMIHAMICTUYHUX PO3yMOBUX (i/leaibHUX) MOjiesel
«1Ipo(isib> («IOPTPET») POBIIYKYBAHOTO 3JIOYMHIIS SIBJISIE COOOI0 CHCTEMY BiZIOMOCTEN
PO IICUXOJIOTIUHI i1 1HIIII O3HAKK JaHOI 0COOM, ICTOTHI 3 TOYKHU 30PY il BUSIBJIEHHS Ta
inerrudikamii. B. O. O6pasios i C. M. BoromoJ/ioBa 3a3Ha4arTh, 1[0 OCKIJIBKHU 0 IH€El
CUCTEMHU BXOZIAATh O3HAKM He JIMIIE [ICUXOJIOTIYHOI IPUPO/IN, a i TIPaBOBi, COIalIbHO
nemorpadiuHi Ta iHII, YSBISETHCS OLIBIT TOYHUM BU3HAYATH PO3TJISIYBaHMil 00'€KT
SIK TIOTIIYKOBHIT «IOPTPET» ab0 SIK MCHXO0JIOTO-KPUMIHATICTUIHY XapaKTEPUCTHKY
3JIOYUHILS [5]. ABTOPU HOTPUMYIOTHCST IyMKH, 11O TICUXOJIOTIYHUET TIOPTPET BiOMBaEe
BHYTPIIITHI, IICHXOJIOT4HI, a TAKOX MOBEIHKOBI 03Haky momHn. Moro ocroBHa (yHK-
it — OyTU 3acO00M TIOIIYKY, BUSIBJIEHHS 3JI0YMHIIST, 0co0a sIKOTO He BCTaHOBJIEHA.
[Tcuxosoriynuii opTper (GOPMYETHCS He Ha OCHOBI JIOCTOBIPHUX 3HAHb IIPO BigoOpa-
JKyBaHI y HbOMY O3HAKH, a Ha (a3l 3HaHb IIMOBIPHOTO XapaKTepy.

Ha Hare nepexoHaHHs, B Teopil KPUMIHAIICTUKKM HEOOXITHO PO3PISHATH MOHSATTS
<TICUXOJIOTIYHUH TPOMiIb» Ta «IICUXOJOTIUHUN topTpeTs. [limcTaBamu 171 11bOTO €
taki mipkyBauHst. CJI0BO «IIpo(diib» MOXOAUTH Bif iTamiiicbkoi «profilos i o3Hauae
(Tepeksaia€Thest SIK) BUJ 300KYy; KOHTYD, 0O6pHc (OKPECJEHHS); CJIOBO <ITOPTPET»,
3amo3nyene 3 (paHIly3bkoi «portraits (crtapodpanilydbka — «portraires), o3Hadae
BiZITBOpIoBaTH Oy/b-110 puca B pucy [6]. Buxomsun 3 HaBeneHOTO, TEPMIHU «IICH-
XOJIOTTYHUH TIOPTPET 0COOM», «IICUXOJOTIYHIIA TOPTPET OCOOU 3JIOUUHIIST»>, «TICUXO-
JIOTIYHUH TOPTPET 3J0UMHIISA> (MOKIUBE 3aCTOCYBAHHS TePMiHA <IICUXOJOTIYHUN
MOPTPET» JI0 TiI03PI0BAHOTO, 0OBUHYBAY€HOT0) OY/YTh TIEBHOI MipOI0 CHHOHIMAMM
i TakUMH, 110 XapaKTEePU3yBaTUMYTh BJKe BCTAHOBJIEHY, BiztoMmy ocoby. Toi sk «Iicu-
XOJIOTIYHUT TPodiab» (260 «ICUXOTOrTYHIIT TPODITL 0COOM HEBIIOMOTO 3TOYNHIIST> )
MOJKJIMBO 3aCTOCOBYBATH /10 OCi0, Bi3yaJbHUN KOHTAKT 3 SIKMMW HEMOSKJIUBUIL 3
TaKKMX PUYKMH: HEBiZIOMa ocoba BUMHUIIA 3JI0YMH (3JI04MHM ), He Oaskae OyTH BiZIOMOIO
Ta YXUJISIETHCS Biji opraHiB ciifacTsa. Jluie Ha mifcTaBi 3a/nIIeHol TaKOI0 0C000T0
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c1izoBoil KapTuhu (MarepiajbHO (ikcoBaHi BigoOpakeHHs ), ska 6e3yMOBHO MiCTHTh
y ¢00i iHdopMmaliio Ipo 1o ocody, 6e3 IPsSMOoi KOHTaKTHOI B3a€MOIII 3 000010, 0110~
CePEe/IKOBAHO, Y XOJIi OIJISIZLY MICIIsl MO/Iil, OrJisi/ii Tpyma (CJi/in, 3aJIuileH] Ha KePTBi),
JOCJIIKEHHST c1toco0y BUMHEHHsI (Ta,/ab0 TIPUXOBAHHST 3JI0YNHY ), BUSIBJICHHST CJTi/IiB
Ha MicIli mozii, mo OyJIu 3aJuIIeHi 3JI0YNHIEM, MOKJIMBO, TaK OM MOBWTH, BiJTBO-
PUTH «KOHTYP», «<0OPHC» 0COOHM HEBIZIOMOTO 3JIOUMHILA. Y JIEeSKUX OKPEMUX BUTTAIKAX
JpKepesioM iHdopMarii 171 mo0ya0BY ICUXO0I0ITYHOTO POdIII0 0co0M HEBILOMOrO
3JIOUWHIIA MOKYTh CIYTYBaTU ileasibHI CHIN, IKi CHAIMUUN MOKE OTPUMATHU Bif
norepiiol ocobu, cBigka un oueBnaist. CHHTE3 IUX [KEPET € OCHOBOIO TTOOYI0BH
MOJIeJIi 0cOOM HEBIOMOTO 3JIOYUHIS TIPU CTBOPEHHI MICUXOJIOTIYHOTO TIPOMIIIIO.

OcHoBy 1011yKOBOro moprpeta (came 1moprpeta, a He 1podiiio) MalTh CTa-
HOBWTH MaTepiaJbHi CJIiH, Ha HifcTaBi SKUX 0coOy Moske OyTH ineHTH(IKOBAaHO
(HarmpuKIIaj, BiAOUTKY MAJIBIIB PYK, CJIAN CJMHU, KPOBI, iHIII criawn) Ta/abo «ie-
aJIbHI CU» — «BIAOMTKM» PeabHOL AIMCHOCTI y IaM’sITi JIOANHY, SIKi BUSBJISIOTHCS
30BHI y BUTJISI/II MTOBIIOMJIEHb OOBUHYBAYeHOTO, CBijiKa, moTeprioro [8, ¢. 290], 1o,
Y CBOIO Yepry, He CIIPUSIE BUSBJIEHHIO B3AaEMO3AJICKHUX 3B’S3KiB 13 IOIIYKOBUM <I10P-
TPETOM», a TUM OLJIbIIIE i3 «IICUXOJIOTIYHIM PodiseM 0coOK HEBIIOMOTO 3JI0YMHIIS>,
SKUH 32 CBOEIO CYTHICTIO € 1HAWBIyaTbHUM Ta YHIKAJIbHUM Y KOKHOMY OKPEMOMY
BUIAJIKY HOTO TIOOYIOBH.

B iHmmx mpansgx BUKOPUCTOBYETHCI TEPMiH <«IICUXOJIOTO-KPUMIHATICTUYHUN
mOpTPeT» ab0 «IICUXOJIOTO-KPUMIHAMICTUYHA XapaKTePUCTHKA» HEBCTaHOBJIEHOTO
3JIOYMHIIA, TKUH BU3HAYAETHCS SIK CHEMU(DIUHUN MTPOAYKT aHATITUYHOL TisIJIbHOCTI
HpaI[iBHUKIB OpPraHiB BHYTPIIIHIX CIIpaB i 3aJydeHux s poboru (I yac posciii-
JIyBaHHS 32 KPUMIHAJBHUMHU MPOBAKEHHSAME) clielianicTiB. Bin po3pobisieTbest
MICUXOJOTO-KPUMIHATICTUIHUMK METO/[aMU TMi3HAHHS KPUMIiHAJIbHOI TIO/il 1 Opi€eH-
TOBAHWI HA BUABJICHHS 1H/IMBi/lyaJIbHUX O3HAK BCTAHOBJIIOBAHOI Y KPUMiHAJIBHOMY
MPOBA/UKEHHI 0COOH, TIPUIATHYX [I7IsI BUPIIIIEHHST 3aBIaHb 3 PO3CJTIyBAHHS 3JI0UNHY.

[Tin mcuxosoro-KpUMiHATICTUYHUM TIOPTPETOM PO3YMIIOTh pe3yJibTaT MCHUXO-
JIOTO-KPUMIHATICTUYHOTO JOCTIKEHHST MaTepiaiB KPUMiHAJbHUX MPOBAJKEHb 3a
(hakTamMu HEPO3KPUTUX CEPIHHUX 3JI0YMHIB, MO MICTUTH iHGOPMAIIIO PO TOTITY-
KOBI O3HAKU 3JIOYMHIIS, PEKOMEH/IAllil /11 BUCYHEHHS CJIi40-TIONTYKOBUX BepCiit
Ta OCHOBHUX HAIPSIMIB 13 IXHbOTO BIiIIIPAIIOBAHHS, a TAKOX MPOTHOCTUYHY OIIHKY
HMOBIPHOCTI 3/IiTICHEHHST 4ePrOBOTO MOAIGHOTO 3JI0YNHHOTO [istHHs [7, ¢. 9]. ABTOpH
TAaKOTO BU3HAYEHHS BBA)KAIOTb, MO OCKIJIBKU B I[I0 CUCTEMY BKJIOUAIOThCI O3HAKU HE
TIJIBKY TICUXOJIOTTYHOTO TTOXOKEHHsI, ajle i KpUMiHAJIiCTUYHI, IIPaBOBi, COIiaIbHO-/Ie-
MorpadivHi Ta iHII, BUAAETHCS OLIBIIT TOYHUM BU3HAYATH POSIJISALYBAHUN 00'€KT SIK
NICUXO0JIOTO-KPUMIHATICTUYHY XapaKTepUCTUKY 3JI04MHIIS. Buxonsuu 3 11boro, TepMiH
«TICUXOJIOTIYHUI TIOPTPET» TO30YBAETHCSA HAYKOBOI KOPEKTHOCTI, TOMY 10 CJI UMt
He MOYKe BUWTU 32 MeXi CBOET KOMIIETEHIIii 1 3aCTOCYBAaTH TICUXOJIOTIUHI METOUKH,
IIPOBOJIUTH TICUXOJIOTTYHI JOCJI/PKEHHS, 10 [IJIKOM MOKYTb YKJIaJaTUCS Y IICUXO0JIO0-
riunHy ekcrieptusy [7, c. 9]. Pazom i3 TUM aBTOpPW BU3HAYWJIN KOJIO <IPOhaLIepiBy,
3a3HAYMBIIIH, 1110 Y CKJIAJIEHHI IICUXO0JI0TO-KPUMIHATICTUYHOTO MOPTPeTa MOBUHHI OpaTi
y4acTb JIOCBifiueH] NpaI[iBHUKKA OPraHiB BHYTPIIIHIX CIIPaB Ta €KCIIEPTHUX YCTAHOB:
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CJTiT4i, TIPAIliBHUKY OMIEPATUBHUX TiIPO3/IiTiB, €KCIePTU-KPUMIHATICTH, €KCIIEPTU-TICU-
xoJioru, cyaosi Meauku [7, ¢. 10]. Onnak y GiibInOCTi BUIIAAKIB CII4i, IPAI[iBHUKK
OTEePATUBHUX TTiPO3/iJIB, eKCIEePTU-KPUMIHAIICTA HE MAlOTh TOTO OOCATY 3HAHD 3
MICUXOJIOTIi, sTKi HeOOXi/HI /IJIs TIOOYI0OBY caMe TICUXOJIOTTYHOTO TIPOMLIIIO.

Ha Hamury ayMmKy, JOIIJIBHO BJKUBATH TEPMiH <«IICUXOJOTIYHUNA MPOdiab 0cobu
HEBiIOMOTO 3JI0UMHIISA». Y TaKOMY pasi 1modyzoBaHa MOJE/b HEBIZIOMOTO 3JI0YMHIS
BizoOpakaTuMe came ICHXOJIOTYHI BJACTUBOCTI 0COOH, sIKa BUMHWIIA 3JI0YKH, a BiKe
HOTIM MOXITHUME OCOOJIMBOCTSIMU MalOTh OyTH caMe KpUMiHaJIbHi, KeMorpadiui,
cotfiasbHi Ta iH. [HIIMMK cIOBaMu, y 1IEHTPI yBaru MCUX0JIOTIYHOTO TIPORiio € came
IICUXOJIOTiS HEBIZIOMOTO 3JI0YMHIISL.

Anariz 3apy06iKHOI JliTepaTypu J03BOJISIE AINTH BUCHOBKY, 1110, 30KPEMa, aMepH-
KaHCBhKI BYeHi BUKOPUCTOBYIOTh TEPMiH «KpUMiHajbHe mpodiaoBatHsy (a0 «Kpu-
MiHAJTBHUM TIPOGiJb 3JIOUMHIY ), BU3HAYAIOUN WOTO K MPAKTUKY MMPOTHO3YBAaHHS
0co0M 3JI0UMHII, 11 TIOBEAIHKOBUX, AeMOTPapivHIX XapaKTePUCTHK, OCHOBOIO JIJIs
BU3HAUEHHS SIKUX € J0Ka3W, oTpuUMani Ha micti moxii [11, c. 1257; 12].

[leski mcuxosiorn B3arasi He BUKOPUCTOBYIOTh TEPMIiH «IICUXOJOTIYHUM TIPO-
binb», ofHAK, PO3IJIsIal0Yu MPOOJIEMHU IOPUIUYHOL MisLIIBHOCTI, BHOKPEMJIIOIOTD
ACIIEKTH OI[IHKU OCOOUCTOCTI, sIKa CTAHOBUTH IHTEPEC JIJIsI IPABOOXOPOHHKMX OPraHiB,
ab0 y XOJi PO3CIiyBaHHS 3JI0YMHY, 30KPEMa BUOKPEMJIIOIOTH BasKJIUBICTh MCHXO-
JIOTIYHOTO aHaJi3y 3JI0YMHIlS, PA3OM 3 TUM YKa3ylouW Ha HEOOXiJHICTh BUBYEHHS
0COOMCTOCTI KOHKPETHHX 3JI0YUHINB 13 BiAMOBITHUM TEOPETUIHUM OOTPYHTYBAHHSIIM
orpumanux ganux [10, c. 112—-115, 186—187] (110 B Teopii KpUMiHATICTUKHN HIMEHY-
€ThCS THAYKTUBHUM TICUXOJIOTIYHUM TTPODiTem).

Bucnoexu. Pi3HOMaHITHICTH 3aIIPOITOHOBAHUX TTiAXO/IIB /10 BU3HAUEHHS TTOHATTS
II CYTHOCTI TICUXOJIOTIYHOTO TPOMIII0 MAKPECTIOI0Th CKIAIHICTD PO3TIASLYBAHOI
KaTeropii. ¥ 3B’s3Ky 3 IIUM BBAKAEMO 3a OIJIbHE C(POPMYTIOBATH TT€BHI BUCHOBKH
010 TicuxoJtorivHoTo Tpodisio. [To-tepiie, ncuxosorianuii Mpodias 0codu HeBiTO-
MOTO 3JIOUMHII — 1€ MOJZIEeJIb 0COOM HEBIZIOMOTO 3JI04MHII iHDOPMAIITHOTO XapaK-
Tepy, 10 CIPUSE BUSIBICHHIO I BU3HAYEHHIO TAKUX CYKYITHUX PUC 0COOU HEBIIOMOTO
3JIOUMHIISA, 1IT0 MOXKYTh BKa3yBaTU Ha CTaTb, BiK, OCBITY, CiMelHUIl cTaH, Pijl 3aHATD,
y1o06aHb, PEJITiiiHi nepeKoOHaHHs, HAI[lOHAIbHICTD, IPO(eCciiny MisIbHICTh, MicIe
TIPOXXUBAaHHS (30KpeMa, TEPUTOPiaJbHe MEITKAHHS 3JIOYUHIISA BiTHOCHO MICIIST BUM-
HEHHS 3JI0YMHY ), B3a€EMO3B’SI30K i3 ;kepTBoto. [lo-apyre, icuxonorivanii mpodiib
0co0M HEBIJIOMOTO 3JIOYMHIISI CIPHSIE BU3HAYEHHIO TICUXOJIOTIYHOTO M eMOIIIITHOTO
cTaHy 0coOW HEBIIOMOTO 3JIOUMHILS TTi/] YaC BUMHEHHS 3JI09KMHY, TOOTO 1032 Oy/IeH-
HUM KUTTSAM 3JI0YUHIL, 1 1€ MOKJIUBICTD MPOTHO3YBATU MOKJIUBY MOBEIIHKY TaKO1
0cobOu B yMOBax peasbHOrO icHyBaHHs B colliymi. [To-Tpere, Ha TiacTaBi cKIa1eHOTO
HCUXOJIOTTYHOTO TIPOMIII0 0COOU HEBIZOMOTO 3JIOYMHIIA MOKJIMBE MTPOTHO3YBAHHS
MOAJIBIIIX JIifl HEBIIOMOTO 3JIOUMHIIS, TOOTO SIK BiH Oy/le MisiTH, Yepe3 SIKUil TpoMi-
JKOK Yacy Tic/Isi BANHEHHST MOTIePETHBOTO 3JI0UNHY, Y SIKUH Yac 100u, sike 3HAPSIIS
3iounHy obepe, 1e Oyjie «IOI0BaTH» Ha JKEPTBY, THIAXK, BiK, CTaTh JKEPTBHU, TEPU-
TOpiajibHe Miclle BUMHEHHS 3JI0YKMHY, CIOCIO IepecyBaHHs, Clocib MacKyBaHHs abo
BHUILEHHS CiiB 3/04nny. [To-deTBepTe, CTBOPEHHS IICUXOJIOTUHOTO IPOdLII0 0coOU
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HEBIJIOMOTO 3JIOYMHINS HAJIAE€ B POIMOPAKEHHS CJiiyoro (Tpymnu caiaunx) ingop-
Martifo opienTytouoro 3Mmicty. [Topsz i3 Tum indopmaitis, SKy MicTUTb TTPOdish, 103-
BoJIdE cJiaoMy (TPYTIi CIiIUNX ) TIEPEBIPATH BUCYHYTI pPaHilie caijdi il orepaTuBHi
Bepcii, crpocToByBaTH Ta GyyBaTH HOBI BEpPCIl 010 0COOU HEBIIOMOTO 3JI0UMHIIS,
30KpeMa CTOCOBHO TO/Iii 3JIOYMHY B I[iJIOMY, 0OMpaTH HalOiIbII ONTHMAaIbHI TaK-
TUYHI IPUIOMHU Ta iX cucTeMu (TaKTUYHI KOMOIHAIT) 1 TAKTUYHI OIepailii 3 MeTo0
BCTAHOBJIEHHST OCOOM HEBITOMOTO 3JIOUMHIISL.
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Problems of determination of principle of psychological profile of unknown criminal person
in investigational activity

In the article principle of psychological profile of unknown criminal person in investigational
activity is examined. Validity of this approach appears at importance of the use of modelling method as
innovative direction of investigation. Thus, an author marks that to application of this method research of
theoretical principles and preparation of practical recommendations must be preceded in practical activity
of investigator.

The author marks that to the problems of social and psychological description of criminal person,
in particular, unknown, in criminalistics and psychological literature certain attention was spared and
determines separate scientists (I. M. Luzgin, V. O. Obrazcov and S. M. Bogomolov, I. S. Safuanov,
Yu. V. Chufarovskii and others) works of that were devoted to research of this problem. However, for
today, in criminalistics and legal psychology unambigiuous looks are absent in relation to the use of
psychological knowledge in investigational activity. Therefore the aim of this article is consideration of
separate theoretical problems of the use of modelling method during establishment of unknown criminal
person in investigational activity.

By the author of the article of analysis different determinations of <«psychological profile of
unknown criminal person» were subjected. They are set positive lines and separate positions that in opin-
ion of author are not expedient and important are subjected to criticism. That is why, the author points in
conclusions the argued positions in relation to the necessity of the use of psychological profile of unknown
criminal person during investigation of criminal realizations in activity of investigator.

Keywords: psychological profile; psychological portrait; unknown criminal person; psychological
properties of person; conductive properties of person; ideal model.
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NMOHATTA «xBUMMHEHHA 3AOYNHY OPITAHI3BOBAHOIO
IPYTIOIO»: KOHUEINTYAAbHI 3ACAAU AOCAIAXEHHA

losedeno, wo 6uuHEHHS 3/I0UUHY OPZAHI308AHON ZPYNOI0 € KPUMIHALLHO-NPABOBUM SIBUULEM |
nonsmmsm (penomenom), siKe enepuie SHAUUL0 3aKonodasue susnauenns 6 ykpaincokomy KK 2001 p. y
u. 3 cm. 28, wo ¢ pesyrvmamom enaugy HayKkosoi OYMKU HA NPABOGL NPOUECU 8 HAWil KPaili, a makoxc
YNPOBAOHCEHMS HOPM MINCHAPOOHUX OKYMeNnmis, susnanux Yxpainow. /s 0ocaioncenis nonsmmst <6uu-
HENHSL 3M0UURY OPZAHIZ08ANOI0 ZDYNOI0> 3ACTOCOBANO KOHUENMYALbHUL Ni0XI0, SKuil 003601U8 NPOBeCm
KOMNIEKCHe BUBYUEHHSl HA 4-X PIBHSAX CUCMEMHO-NPAaso8ozo ananizy: 1-ii — ananiz na pisui incmumymy
cnisyuacmi; 2-1i — Ha pieHi 0p2anizoeanoi cnisyuacmi y 3n04uni, a 3-il — Ha Pi6HI HOPMU, WO MICMUMBCSL
6 u. 3 cm. 28 KK, 3 ananizom 10pududnux Koucmpyxuyit (3akono0asuux Mooeneil) <GUUHeHHs 310Uy
OP2aMi306aHOI0 ZPYNOI0> MA <3NOUUH, BUUHEHULL OPZAHI306AHOI0 ZPYNOI0>, A MAKONC 4-11 — na pisui 00ci-
Ooncennst nowsmms. (MepminaG) <«opzanizosana pyna». SAsHaueno, w0 Mmepmini <«Op2anizosana pyna>
ONsl BUBHAYUEHHSL 3N0UUNHO020 00 €OHANHS, K T <GUUHEHHSL 3I0UUHY OP2AHIZ08AHOI0 ZPYNOI0> | <3LOUUH,
GUUNEHULL OP2AHI308aHOI0 2pYNoI0>, € Hekopexmuumu. Tomy o6rpynmosano OouitbHicmy GUKOPUCTAHHSL
MePMINa «0P2anizos8ana NOUUNHA 2PYNa», K I <GUUHENHH S 30UUNY OP2AHI308AN0I0 3TOUUNHON 2PYNOI0»,
<3NOUUN, BUUHEHUTI OP2AHIZ08GHOI0 3NOYUNHOID 2PYNOI0>.

KmouoBi cioBa: criiBydacTb; (opma CcriByyacTi; opramizoBana 3J09MHHA IPYIA; BUMHEHHS 3J10-
YUHY OPraHi30BaHOIO 3JI0YMHHOIO IPYTIOIO.

Hegedomas H. B., kauangaT OpUANYECKIX HayK, aCCUCTEHT Kadeapsl yroaoBHOro mpasa Ne 1,
HammonanpHenii fopuandeckuii yHUBepcUTeT nMeHN flpociaBa Myzaporo, Ykpanna, T. XapbKOB.

e-mail: nevidoma_n@ukr.net ; ORCID 0000-0002-9961-7574

ITonsitne «coBepiieHne NMPeCTYIUIEHUS] OPTaHU30BAHHOI IPYNIOii>: KOHIENTYaIbHbIE OCHOBBI
HCCIeJOBaHUS

okazano, umo cosepuenue npecmynienus Opeanu308aHHOl 2pYnnou sIs1emcs Yzoi06HO-Npa-
B06bIM SIBLEHUEM U NOHSMUEM ((DEHOMEHOM), KOMOpoe 6nepevie HAULIO 3aKOHOOAMeNbHOe onpedeieHue
6 ykpaunckom YK 2001 2. 6 u. 3 cm. 28, umo sasnaemcs pesyivmamom eAusiHus HayuHoll MolCAU Ha NPa-
808bLE NPOUECCHL 8 HAWEU CIMPANe, 4 MAKICe HEOPEHUL HOPM MENCOYHAPOOHBIX OOKYMEHMOB, NPUSHAT-
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Holx Yxkpaunoi. [lns uccaedosanus NOHsmMus <«CosepuieHue npecmynieHus. OpeaHu308anHoll pynnois
npuMenen KoHyenmyaibiolii no0xXod, KOmopblil NO360JUL NPOBECMU KOMNIEKCHOe Ucciedosanue na 4-x
YPOBHAX CUCMEMHO-NPABOBO20 AHAIU3A: 1-Ul — AHANU3 HA YPOBHE UHCMUMYMA coyuacmus; 2-1 — Ha
YPOBHE OP2ZAHUS0BAHHOU COYUACMUS. 8 NPECMYNACHUU, A 3-U — HA YPOBHE HOPMbL, COOEPHCAUElCS 6
u. 3 cm. 28 YK, ¢ ananusom 1opududeckux Koucmpykuyui (3axono0amenviolX MoOenei) <COBePueHue
npecmynienus OP2aHU308aHHOU pYNNOL> U <NPecmynieHue, CoBePUEHHOe OPZAHUS08AHHOU ZpYNNoLl>,
a makce 4-i — Ha YpoBHE UCCIeO08AHUS NOHAMUSL (MEPMUHA) <OpeaHU308aHHAs epynnas. Ommeueno,
UMO MEPMUHDL <OPLAHUIOBANHASL ZPYNNA> Ol ONPeOeseHUst NPECMYNHO20 00peOUHeHUsl, KaK U «Co8ep-
wenue npecmynienus opzanu306anHoll 2pYnnotis> U <npecmynienue, COePULEHHOe OP2AHUI0BAHHOU ZpYN-
notly> A6A0MCst Hekoppekmuvimu. [oamomy 060CHO8AHO 1e1ecO00PAZHOCMb UCTOILIOBAHUS. MEPMUHA
<OP2AHU308AHHAS NPECMYNHAS ZPYNNA>, KAK U <COBEPULEHUE NPECMYNICHUS OP2AHUI08AHHOU NPECmyn -
HOU 2pYNnotl», <Npecmynienue, COBePULEHHOE OP2AHU308AHHOU NPECYNHOU PYNNOU>.

KmoueBble cioBa: coyuactue; ¢opma coyyacTus; OpraHu3oBaHHas IPecTyIiHas TPYIIa; coBep-
IIeHye TPeCcTYIJIEHUsI OPTAaHN30BAHHON TTPECTYITHON TPYIIIOH.

Bcmyn. BunHeHHS 37I09MHY OPTaHi30BaHOIO TPYIOI0 € KPUMiHAJIBHO-TIPABOBUM
SIBUTIEM 1 TIOHATTSIM, SIKe BIIepITie 3HANTIIO CBOE 3aKOHO/IaBUe TPaKTyBaHHS B Kpu-
miramsHOMY Kozekci (mami — KK a6o KK Ykpainn) 2001 p. (4. 3 cr. 28 po3x. VI
«CmiBy4acTb y 3/104MHi» Horo 3arambHoi yactuam). [{lum 3axoHO/aBeIlb BU3HAB
HEeOOXiHICTh GOPOTHOM KPUMIiHATBHO-TTPABOBUMHE 3aCOOAMU 3 BUNHEHHSIM 3JI0YHHY
OPraHi30BaHOIO TPYIOI0 SIK CaMOCTIHHMM IIPOSIBOM cIIiBydacTi B HboMy. e € i
PEe3yJIBTaTOM 3aKPIMJIeHHsT HAyKOBUX JOCSTHEHD JOCITHUKIB, SIKi IPOTSATOM 0araTbox
JECSATUITITH HAMATAINCS 3HAUTH i€Bi 3ac00m OOPOTHOM 3 OpraHizoBaHUMEU (hopMaMu
3JI0YMHHOI /IiSIJIBHOCTI.

Ananiz nimepamypuux oanux i nocmanosxa 3adaui docaioxncenus. Oxpemi
NUTaHHS MOPYyIIeHoi mpobjaeMaTuku BuUcBiTIeHo y mparsgx M. 1. BakaHosa,
IO. B. binoi, A. A. Bosnioka, H. O. Iyroposoi, I. M. /lanpmuna, JI. M. [lemnnoBoi,
C. O. Edpemona, I I1I. JKaporcwkoi, 1. B. Isanenko, O. O. Kpami, M. I. MenbHuka,
I. I. Mutpodanona, I. B. Hosumproro, M. 1. Tlanosa, A. M. IIputyau, B. B. Tka-
genko, M. 1. Xasponioka, I1. JI. @Dpica ta iH. Y3zaraabHeHHST po3pOOOK HAYKOBIIIB
MOKA3ye, M0: a) HUMHU MePeBayKHO 0OpaHi pi3Hi MpeaMeTH HayKOBOTO IMOIIYKY 3
XapaKTePHUM JIT HUX O) BiIMIHHUM piBHEM aHaJi3y Ta 3 PiI3HUM BU3HAYEHHSIM
TUTIOBUX PHUC TAKOTO SIBUINA, K BUNHEHHS 3JI0YMHY OPTaHi30BaHOIO TPYTIOI, & TAKOK
B) PI3HUM CTaBJEHHSM /IO POJIi, MiCIS Ta 3HAYEHHS OCTAHHLOTO Y KPUMiHAJIBHOMY
pasBi.

Memoro cmammi € 3’sicyBaHHS KOHIENTYAJbHUX 3aCaJl IOCTIPKEHHS MOHATTS
«BUMHEHHS 3JI0YMHY OPTaHi30BaHOIO TPYTIOI0».

Buxnao ocnoenoeo mamepiany. Ciiijl 3a3HAYNTH HASIBHICTD Y CEPEIOBUIIl HAY-
KOBI[IB MPOTUJIEKHUX TTO3UIIIN CTOCOBHO JIOIJIBHOCTI iICHYBaHHS TaKUX TOHSTh, SIK
«OprafizoBaHa rpyTay i «BYMHEHHS 3JI0YMHY OpPraHi3oBaHOIO rpynooy». Hampukmias,
I I1. JKapoBcbka BBaKae, 1110 OpraHizoBaHa rpyia — Iie IITY4YHO CTBOPEHUI y YnH-
HOMY 3aKOHO/IaBCTBI IHCTUTYT, y IKOMY HeMa€e (popMasi3oBaHUX KPUTEPIiB, OCKIIbKU
BOHM 0araTo B 4OMY CIIBIIaJaloTh 3a O3HAKaAMM K 3 TPYIOI0 0cib, AKi Ai0TH 3a
TonepeHbOI0 3MOBOIO, Tak 1 31 370unHHOIO opranizaiieto [1, c. 10]. Ha ii aymky,
JUTS THABUTIIEHHS e(heKTUBHOCTI I KOHCTPYKTUBHOCTI KPUMiHAIBHOTO 3aKOHOIABCTBA
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HEJIOIITbHO BBAKaTU OPraHi3oBaHy TPYIY PiSHOBUIOM CITiBY4acTi, OCKIJTbKM OCTaHHSI
icHye y (popMmi 3JI0YMHHOI I'PYIN, a 32 HASIBHOCTI O3HAK CTPYKTYpOBaHOCTI (iepap-
XIYHOCTI) 1 CIeniaabHOI METH il CTBOPEHHS — 3aUHATTS 3JIOYMHHOIO JiSTBbHICTIO —
CHIiBYYaCTb CJIiJ] BU3HABATH y (hOPMi 3JIOUMHHOI OopraHisaiiii. [3 Takoio Toukoio 30py
He norojkyeMoch. [lo-miepiie, opraHizoBaHa rpymna He € iHCTUTYTOM; TO-JpyTe,
IHCTUTYTH He iICHYIOTb Y 3aKOHO/IaBCTBI (BOHU € CKJIQIHUKOM TasTy3i IIpaBa), a Juliie
3HAXOMATh Y HbOMY 3akpirieHHs ((ikcalliio); mo-TpeTe, PisHOBUIOM CITiBYYacTi y
3JI04MHI € He opraHi3oBaHa IrpyIla, a BUMHEHHS 3JI04MHY OPraHi3oBaHOIO T'PYIIOIO;
[0-YeTBEpPTE, CIIBYYaCTh He icHy€ y GOpMi 3I04MHHOL rpynu abo 3JI0YMHHOI OpraHi-
3a1tii, 60 Takoi0 (hOPMOIO € BUMHEHHST 3I0UYNHY 3JIOYMHHOIO IPYITI0I0 ab0 3JI0YNHHOIO
opraxizaili€io.

Busnae HeBmanion Ha3By <«OpraHizoBaHa Tpyliay i MiIKPECIIOE TTPOMiXKHE CTa-
HOBWIIlE OPTaHi30BaHOI TPYIU MiX TPYIOI0 OCib 3a TMONEepeaHbOI0 3MOBOIO i 3J10-
yuHHOMO opranizamieio O. O. Kpamma, i miarBepaKye oOTPYHTOBAHICTh TIPOMO3MUILiT
MIOI0 BUKJIOUYEHHS 3 KPUMIHAJIBHOTO 3aKOHY MOHSATTS «OPraHi3oBaHOl rpynu» |2,
c. 356], K i «BUMHEHHSI 3JI0YNHY OPraHi30BaHOIO rpymoo» |2, c. 557]. HaBenene He
€ HAJIEKHUM YMHOM OOTPYHTOBAHUM, TOMY IO MPAKTHKA CBIAYUTH MPO iICHYBAHHS
TAKOTO aHOMAJbHOTO (AHTHUCOIIATbHOTO) KPUMIHATBLHO-TIPABOBOTO SIBUINA, SIK BUM-
HEHH$I 3JI0YMHY OpraHi3oBaHOIO rpymoo. [le miaTBepasKyeTbCsl MisKHAPOJHUMHU HOP-
MaTUBHO-1IpaBoBUMH aktamu (tipumipom, y Kousennii OOH 3 nurtanb 60porsbu 3
TPaHCHAIIOHAJIBHOIO 3JI0YMHHICTIO) 1 Cy/I0BOIO TTPAKTUKOIO.

Y 1paBoBiii OKTPUHI iICHYIOTh TIOHATTS SIK BAMHEHHS 3JIOUMHY OPTaHi30BaHOIO
IpyIoio, TaK i OPraHi3oBaHOIO 3JI0YUHHOIO TPYNOIO, 3 PI3HUM TEPMIiHOJOTIYHUM
BU3HAYEHHSM OCTaHHBOI. [lepeBakHa OiJbIIiCTh HAYKOBIIB OTMEPYE TEPMiHOM
«OpraHizoBaHa rpynay, SKUH BXKUBAEThCS 3aKoHOAaBIEeM y 4. 3 cT. 28 KK Ykpa-
iHU, OJTHAK Y HAYKOBIH JliTepaTypi 3yCcTpivuatoTbCs U iHII TEPMiHU: «OpraHi3oBaHa
3JI0UMHHA TPyIlay, «OpPraHi3oBaHe yTPYIOBAHHS», «OPraHi3oBaHe 3JI0UMHHE YIPY-
noBaHHst». OcTaHHI — I[e TePMIHM-CMHOHIMU 3 OiJIbII MIMPOKKM 3MiCTOM, SIKIM
OXOILTIOIOTh PI3HOBU/IM OPraHizoBaHKX 3J04MHHUX 00’ennanb. [Ilogo opranizoBaHoi
IPyIU W OpPraHi30BaHOI 3JI0UMHHOI I'PYIHU, TO TPAMAaTUUYHUN aHaJi3 MMOKA3yeE, 110
IMEHHUK <«Tpylay i MPUKMETHUK <«OpTraHi3oBaHa» BKa3ylOTh OCHOBHY BJIACTU-
BiCTh Takol rpynu — ii oprauizoBaHicThb. SIK BizomMoO, Tpyma Moxe OyTH He Julie
3JI0YMHHOIO, 2 I COIiaJIbHO-TIO3UTUBHOIO (ColliajibHa I'Pyla, KOJEKTUB TOII0).
Y cBOW 4epry opraHizoBaHa 3JI0YMHHA TPyIa € OiJbII TOYHUM TMOHSTTIM st
BU3HAYEHHS TPYIIU, SIKA BUNHSIE 3JI0YNH, TOOTO € 3JI0YMHHOIO, 1 SKill TIpUTaMaHHa
OpraHi3oBaHiCTb.

Otxe, HA IbOMY eTarli JJOCJTiKeHHST MOKHA CTBEP/XKYBATH, 10 TEPMiH «Opra-
Hi30BaHa rpyma» JJis1 BU3HAYEHHs 3JIOYMHHOTO O0’€HAHHS € HEBIAINM, a TOMY
JIOIIJIbBHO BUKOPHUCTOBYBATU TEPMiH «OpraHi3oBaHa 3JI0YMHHA Tpylar, sK i Ipa-
BUJIbHUM 3 I'PaMaTUYHOI TOUYKHU 30pPY € TOHATTSI (TEPMiH) «BUMHEHHS 3JI0UMHY
OPTaHI30BAHOI 3JIOUMHHOIO TPYIOI0». Y TIOJIAJbIIOMY 3aJI€3KHO Bijl PIBHS aHAMI3Y
BUKOPHUCTOBYEMO TEPMiHOJIOTII0 YNHHOTO KPUMiHAJIBHOTO 3aKOHO/IABCTBA 3 (hOPMY-
JIIOBAHHSM TIPOIO3UIIN 1010 HOTO yI0CKOHATEHHSI.
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DaxiBIli 3 KPUMiHAJIBHOTO TIpaBa MPOIOHYIOTh Pi3Hi TIyMauyeHHs MOHSTTS «Opra-
HizoBaHa Tpymnas. Tak, O. M. MuKoJieHKO OpraHizoBaHOIO TPYIOI0 BBAXKAE CITiBYYaCTh
TPHOX 1 GisTbIIIe 0Ci0, SIKi TOTIEPeHBO 30PTaHI3YBAIUCDH Y CTiliKe 00 €/IHAHHSI IJIsT BUK-
HEHHS 1IbOTO Ta iHIOro (iHIMuX) 3J0unHiB [3, ¢. 73]; M. 1. MenbHUK BU3HAE TaKOO
IPYIOI0 BHYTPIIIHBO CTiliKe 00’eiHaHHS IeKiIbKOX 0cib (TphoX i Gisblie), siKi more-
PEIHBO 30pPTaHi3yBaNCs /ISt TOTYBaHHS a00 BUNHEHHS 3JI0YMHIB UM TIJTBKH OHOTO
3JIOUNHY, SIKUI TIOTPeOy€E MOBrOTPUBAJION MATOTOBKY [4, ¢. 107]. ¥ nepuriii gedininii
opraHizoBaHa Ipylia BU3HAETbCS CIIBYYACTIO 0CIO 3 MONEpeHbOIO 30PraHi30BaHiCTIO,
ay Apyriil — o6’eiHAaHHAM JIEKIJIBKOX 0ci0 3 momepeaHboto 30pratizoBanicTio. Kpim
TOTO, TIPOCTEKYIOThC W 1HIMI BiZAIMIHHOCTI B MiJIX0J/[aX HAYKOBI[IB /10 TPAaKTyBaHHS
I[bOTO TOHSTTS.

[emio BiMiHHY MO3UIlII0 BijJi HaBe/lEHUX Yy YaCTHUHI 30praHi30BaHOCTI I MeTH
CTBOpPeHHs opraHizoBanoi rpymu 3aiimae [laenym Bepxosuoro Cyay Ykpaiau, skuit
y 1. 9 mocranoBu Bix 23 rpyaus 2005 p. Ne 13 «IIpo cynoBy NpakTUKY PO3TJsILy
Cy/ZlaMU KPUMIHAJBHUX CIIPaB PO 3JI0YNHU, BUNHEH] CTIHKUMY 3JI0YMHHUME 00’€/1-
HaHHSMU», KA IPUIHATA 3 METOIO OJJHAKOBOT'O 1 IIPAaBUJILHOTO 3aCTOCYBaHHS Cy/laMK1
3aKOHOIABCTBA TIi/1 Yac PO3IJISIY KPUMIHAJIBHUX CIIPaB 1IPO 3JI0YMHU, BAMHEHHI 3J10-
YMHHUMU 00’€iHaHHsIMU, BKa3aB: «[Iii opranizoBaHOIO TPYIIOI0 HATIEKUTH PO3YMITH
BHYTPIIIHBO CTiliKe 06’ €AHaHHS TPHOX 1 Oljblie 0cib, sske OyJI0 MOoepeHbO YTBOPEHE
3 METOIO BUMHEHHS PSIy 3J0YNHIB ab0 TIIBKU OHOTO, SIKHMil TTOTPeOY€E peTebHOl
JIOBTOTPUBAJIOL MiArOTOBKU. Taky rpyIiry il BBaXKaTh CTBOPEHOIO 3 MOMEHTY JIOCAT-
HEHHS 11 yYaCHUKaMU JIOMOBJIEHOCTI IIPO BUMHEHHS IIePIIOro 3JI04MHY 32 HasBHOCTI
IJTaHIB MO0 MOAAJIBINOI CIIIBHOI 3I04MHHOI [istibHOCTI» [5]. Ilinkom odeBumHO, 1110
«peTebHA IOBrOTpUBAJIA TIITOTOBKA» W «/IOBrOTpUBaja IMiAIT0TOBKa» — TEPMiHU He
TOTOKHI, K 1 «CTIHKICTb» 1 «BHYTPIIIHS CTIHKICTb», «II0MEepPeHsI 30PTaHi30BaHICTh>
1 «II0TIEePeTHLO YTBOPEHO>.

AK HACTIIOK — HEOJTHO3HAUHICTD MO3UITIH 11100 OPTaHi30BAHOI IPYIU TPUBO/IUTD
JI0 Pi3HOTO TJIyMayeHHs 1 3aCTOCYBaHHS 3aKOHO/IABYOTO TI0JIOKEHHS IIPO BUNHEHHS
3JI04MHY OpraHizoBaHolo Tpynolo. Ile, 3BU4aifHo K, HeraTUBHO BIJIMBAE HA CJIYO-CY-
JIOBY TIPAKTUKY i JIEMOHCTPYE MPOTAJIMHU Y TIPABOBOMY 3a0e3MeueHHi OXOPOHU TIpaB
i cBoOOZ MOAMHY B YKpaiHi.

[l mpoioB)KeHHS BUBYEHHS KOHCTPYKINl «BYNHEHHS 3JI0YMHY OPTaHi3oBa-
HOIO TPYIIOI0» 3aCTOCYEMO BiJIOMUI HAYIli CI1OCi0, SIKUI MMOJISITA€E B TOMY, 1[0 BKa-
3YIOTbCsI, TIO-TIepIiie, HAWOMMKYUN Pifl, 10 SKOTO T€ Y iHIIE TOHSTTS HAJIEKUTD,
no-apyre, ocobnnBa o3Haka (abo 03HaKM), TaK 3BaHa «BHMA0Ba BiZMIHHICTb», a60
«BUJIOYTBOPIOIOYA BiZIMIHHICTb», 32 JIONIOMOTOIO SIKOi PO3TJIsIIyBaHE MOHSTTS K
BUJI BiIPI3HSETHCS BiJl yCiX 1HIIUX BUJIB 3a3HaueHOTO poxay [6, c. 57]. Takwmii
XL 03BOJIIE MTPOBECTH KOMILJIEKCHE JOCJIIPKeHHSI Ha 4-X PIBHSIX CHUCTEM-
HO-TIPABOBOTO aHani3dy: 1) aHaziz Ha PiBHI IHCTUTYTY CIiByYacTi; 2) Ha PiBHI
OPraHi30BaHOI CIiByYacTi y 3JI04MHI; 3) HA PiBHI HOPMHU, MO MICTUTHCSA B 4. 3
ct. 28 KK, 3 aHa/mi30M 10OpUAMIHOI KOHCTPYKITii (3aKOHO/IABUOI MOJIEJIi) «BUNHEHHS
3JIOUMHY OPTaHi30BaHOIO TPYTOI0»; 4) Ha PiBHI JOCTI/PKEHHS TOHATTS (TepMiHa)
«OpraHizoBaHa rpynas.
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Pa3oM i3 TUM yYuHEHHS 3JI0YMHY OPTaHi30BAHOIO TPYIIOI0 K MPEIMeT JOCJi-
JUKEHHS € OJJUHUYHUM CTOCOBHO CITIIBY4YacTi y 3JIOUMHI Ta i1 OpraHi3oBaHUX BU/IIB i
MHOKWHHUM, /e OAUHUIHUMU BUCTYTIAIOTh OPraHi3oBaHa Tpyma Ta ii 03Haku. Tomy
I[IJTKOM JIOTIYHOIO € 0OpaHa TTOC/IiIOBHICTh HAYKOBOTO HAKOIIMUYEHHST 3HAHD PO BUH-
HEHH$ 3JIOYMHY OPraHi30BaHOIO I'PYIOI0 — BiJl 3arajabHOro (CIiBYYacTh Y 3JI0YMHI)
MePEXOIMMO 710 OKpeMOoTO (OpPraHi3oBaHUX BUJIIB CIIBYYACTi), a MOTIM /10 BUBYEHHS
OIMHUYHOTO (BUMHEHHS 3JIOYMHY OPraHi30BaHOIO TPYIOI0), TOYNHAIOUU 3 TaKOTO
1OT0 KJIIOYOBOTO CKJIQ/IHWKA, STK OpraHi3oBaHa Ipyma. 3amporoHOBaHUH METO/0JI0-
TIYHUHN X/ BiZIOBI/Ia€ 3aKOHAM JIIAIeKTUKH, PO3YMIHHIO TIOHSTTSI «CITIByYacTi y
3JI04MHI» K CHCTEMHOTO.

Ak yxxe 3a3HayasoCh, 3aKOHOJABUYMM 3aKPIIJICHHSIM TOHATTSI «BYMHEHHS 3J10-
YUHY OPraHi30BaHOIO I'PYINOI0» € BU3HAHHSA (PAKTUYHOTO iICHYBAHHSI TAKOTO SBUIIA
1 BiJIMOBITHOTO MOHSTTS SIK CaMOCTiHHOI crmiBydacTi y 3io04unni. ChopmymioeMo i
HepeBipUMO TaKy TilOTe3y: CIIBYYacTh y 3JIOYMHI € CUCTEMHUM 0araroaciekTHIM
SIBUTIIEM, a CAMOCTIHHUM YCKJIaJHEHUM KOMTIOHEHTOM (€JIEMEHTOM) TaKOl CUCTEMU
€ BUMHEHHS 3JI0YMHY OPraHi30BaHOIO IPYIIOIO.

Bucynyra rinoresa He cniBlajzae 3 BU3HAYCHHSIM CIiBydyacTi, HaBeJeHUM
O. O. Ksamoto. JlocaiiHUI BU3HAE CIIBYYaCTh CHCTEMHO-CTPYKTYPHUM 00’€/1-
HAHHSIM B3aEMOIIOB’SI3aHUX €JIEMEHTIB, SIKUME € 0COOH, 10 B3a€MOJIIOTh Y TIPOIeci
CHIJIBHOTO BYMHEHHSI YMUCHOTO 3JI04uHYy [2, ¢. 93], 1 IpomoHy€e BBeCTH B HAYKOBUA
00ir MOHSTTSI «CTPYKTYpa criBydacti y siaounti» [2, c. 94]. Bigminnicts y mizxo-
JIaX CTOCYETBHCSI CTPYKTYPHOCTI CITIBYy4acTi sIK CHCTEMHOTO siBHIIA. SIK BOAYa€ThHCS,
CTPYKTYPHICTh 00’€[IHAHHS yY4aCHUKIB He NpUTAMaHHa CIIBYYacTi y 3JIOYMHI SIK
3araabHOMY (POZIOBOMY) TIOHSTTIO, 10 BU3HAYAE TaKe sIBUIIE, & XapaKTepHa JINIIe
JUIS iepapXiuyHuX 3JI0YMHHKUX 00’€[HaHb.

Ak BU3HAUAETHCS B HAYKOBIM IOPUANYHIN JiTEpaTypi, KOXKHIN CHUCTeMi BJIACTUBA
sarasibHa izest (QyHKIlisT), sTKa MOBHO ab0 YaCTKOBO BUSIBJISIETHCS B KOKHOMY ii
KomroHeHTi. KpiMm Toro, KoskHill cricteMi 000B’SI3KOBO ITPUTAMAHHUI 1Ie il CUCTEMO-
YTBOPIOIOUUI YNHHUK — Pe3yJIbTaT, SKUil Ma€ OYTH JOCATHYTHII CUCTEMOIO, 8 TAKOXK
MEBHUI Pe3yJIbTaT M0A0 KOKHOTO 1i KOMIOHEHTa ab0 CYKYITHOCTI OKPEeMUX i3 HUX
[7, c. 50].

3rigHo 3i cT. 26 KK Ykpainu criiByvacTio € yMUCHA CITiJTbHA YYacCTh JEKIIBKOX
cy0’eKTiB 3JI04MHY Yy BYMHEHHI YMUCHOTO 3710urHy. CHCTEMOYTBOPIOIOYMM YHHHM-
KOM Y CIIBYYacTi K cUCTeMi, Ha Halll ITOTJIsI, BUCTYIIA€ 3arajibHa MeTa — BUMHEHHS
YMUCHOTO 3JI0YMHY CIeliaJlbHUM CIIOCOOOM — IILJISIXOM CHiJIbHOI YMMCHOI y4acTi B
NOCSATHEHHI Takoi MeTH. 3a pe3yJbraTaMi eTUMOJIOTIYHOTO aHaJi3y TepMiHiB, 1110
BUKOPUCTOBYIOTHCSI B Pe/IaKilii 3a3HaYeHOI HOPMU, MOKHA BU3HAYUTU KOMIIOHEHTHU
(CKJIQIHUKN) TaKOI CHCTEMM: ) YiIb0BUIL, IO CTAHOBUTH COOOI0 3arajibHy METY JIJIst
BCIX YYaCHUKIB — BYMHEHHS YMUCHOTO 3JI0YMHY CIIJILHUM criocobom; 6) cyb 'exm-
Huil — kUM € foro yyacuuku (bizudni ocyani ocobu, siKi A0CITIN BiKY KpUMi-
HaJIBHOI BiAMOBiMATBHOCTI i GEpyTh yd4acTh y AOCATHEHHI CIHIiJIBHOI METH) IEeBHOI
yrcesbHOCTI (1Bo€ abo Gijiblie), sIKi [i0Th YMUCHO; B) IHMEZPAMUEHO-N0BCOIHKOBUL —
CITIJTbHICTD IisIHb YYACHUKIB.
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Ak yxe 3a3HavaIOCh, y KOKHIN cUCcTeMi il KOMIIOHEHTaM (eJieMeHTaM) TpuTa-
MaHHi TeBHI (PYHKITT i poJIi, B IKUX BUSABJISAIOTHCS iX TPU3HAYEHHS B I1ili CUCTEMi Ta
ix BB Ha Hel. HagBHicTh DyHKINN 1 posiell BU3HAE 3aKOHOJIaBEIlb, 30KpeMa, Mpo
Gynkii figerbes y 4. 3 cr. 28 KK Ykpainu, npo poni — B u. 2 cr. 30 KK Ykpainu.
Tomy criy Bu3HatH 1€ € i T) QYHKUIOHAIHHO-POILOGULI KOMIIOHEHT CITIBYYaCTi Y
3JI0YMHI K cucTeMu (KOKEeH yJYaCHUK BUKOHYE TIeBHI TOTOKHI abo iHmi (GyHKIIii Ta
POJIi TIPY TAaKOMY BUMHEHHI 3JI0UMHY ).

[lepeiinemo /10 aHai3y MOIJISA/IB yYeHUX HA BU3HAUYEHHS MOHATTS CIiBY4YacTi
y 3rounsi. OjiHi BUBHAIOTH CIIBYYacTh CIIJIBHY yYacTh ABOX abo Oijbiie ocib y
BUMHEHHI YMUCHOTO 3JI0UMHY [8, c. 21]; iHNI — SIK BUMHEHHS YMUCHOTO 3JI0YNHY
CBIZIOMUMU CIIJIBHUME 00’ €IHAHUMU JSHHSMU JABOX abo Oisbiie ocib [9, c. 12]; gk
YMUCHE CIiJIbHE BUYMHEHHS 3JI0YMHY JeKiabkoma cyb’ektamu [1, c. 8]; sk cucremy
YMUCHUX CIIJIBHUX [isTHb Cy0 €KTIB 37104MHY (3 ypaxXyBaHHSIM BUKOHYBAHUX POJIEi),
SIKI B3AEMOIIIOTH MK COO0I0 3 METOIO JIOCATHEHHS €[JMHOTO 3JIOYUHHOTO PE3YJIBTaTy
11 peasizaitii ¢BoiX Mijel y Mexkax rpynu [2, c. 136—137].

AHauti3 HaBeJIeHUX JyMOK JIO3BOJISIE CTBEP/KYBaTH, 1110 B ITOHATTI «CIiBy4acTb»
HAYKOBI[I BUIIILIOTh KIJTbKICHUI 1 SIKICHUN CKJIaJl YYaCHUKIB OpraHi3oBaHOl TPy
(3a HalIMM BHM3HAYEHHSIM — CyO’€KTHUI KOMIIOHEHT CIIBY4YacTi), XapakTep ydyacTi
(SKUii, Ha HAIY AYMKY, € iHTerpaTUBHO-IIOBEAIHKOBUM, TOOTO K 00’€IHAHHS 3yCUJIb
(B3aemopii) cy0’ekTiB), yMuCHY (hOPMY BUHU ITPYU BYMHEHHI 3JI0YMHY OPTaHi30BAHOO
rpymoto (Hamu 1ie BijiHeceHO 0 cy®’ekTHOTO KommoHeHTa). [1logo poseit, To ofHi
OXOILIIOIOTH iX CHIJIBHICTIO JIiH, iHIIN — B3araji He BUOKPEMJIIOIOTH iX, IK i (PyHKITi1
cy0’€KTiB IIPU BU3HAYEHHI 11bOTO ITOHSTTSL.

Posryisinemo criBBiIHOIIIEHHS CIIBYYaCTi Y 3JI0UMHI I OpraHi3oBaHi BUJU BUU-
HEeHHs 3JI0YMHIB, TOOTO 2-i1 piBeHb aHAJI3y, 10 AKOI0 HAJEKUTH i BUMHEHHS 3J10-
YUHY OPraHi30BaHOI0 rpymnoio. /ljd 1poro mepi 3a Bce BU3HAYUMO 3MICT MOHSITH,
SKI BUKOPUCTOBYIOTBCSI B TAKOMY I1i3HaBaJIbHOMY IIPOIleCi K BUBYEHHSI BKa3aHOIO
CHiBBiIHOIIEHHS.

3aJie;KHO BiJl PiBHS JIOTIUHOTO aHAJI3y MOHATTS «CIIiBY4YacTh Y 3JIOUUHI» W
«OPraHi3oBaHi BUJIM CIIIBYYacCTi y 3JIOUMHI» 3HAXOJATHCS Y BIZIHOIIEHH] «Pil — BU»,
a TaKoX y B3aeMo3B’s13Ky ix hopm. [1lo cTocyeThes ocTanHiX, TO B HAYKOBO-TIPABOBIH
JiiTepatypi 3a3HAYAEThCH, 1110 HaBezieHe y cT. 28 unHHoro KK Ykpainu — 1ie hopmu
criByyvacrti [10, c. 11]. [nmumu cioBaMu, BAMHEHHST 3JI0UMHY OPTaHi30BaHOIO TPYTIO0
€ O/IHI€I0 3 (pOpPM CITIBYYACTi y 3JI0UMHI, IO 3a3HAYAETHCS 3aKOHO/IaBIeM y cT. 26 KK.

@opwma ii BUJ CIiBYYaCTi — B3aEMOMOB’sI3aHi KaTeropii. Y HAyKOBill 10pUINYHII
JiTeparypi BUCIOBIIOETHCS AYMKA, 1110 (hopMa CIIBYYACTi XapaKTepusye 06’ €KTUBHY
CTOPOHY 3JIOUMHY, OTO 30BHINIHI{ MPOSIB; a BUJ CIIByYacTi — HOro cy0'€KTUBHY
CTOPOHY, XapaKTePUCTUKY KOHKPETHOI (pOpMU, KA HE TiJIbKU A€ 3MOTY BUOKPEMUTH
Pi3HOBU/I OJTHIET 1 Ti€T XK (popMU, a i1 BIJIMBAE HA CTYITIHb 30PTaHi30BAHOCTI CITiByyYac-
HukiB [1, ¢. 10]. I3 Takoio MO3MIIIEI0 MU He MOTOAKYEMOCS, OO TIOALT Ha Pil i BUJL
3ificHIOEThCs TTpy Kitacudikaitii (Mozisi) mMijoro 3a BEPTUKAIIIO 3 BUOKPEMJIEHHSIM
y TIEPIITY Yepry MOHATIHOTO acleKTy SIK CIiBBiiHOIIeHHs o3Hak [11], SKi MOXKYTbH
GyTu sk 00’€KTUBHI, cy0’'€KTHBHI, Tak i OPTraHivHO TOEIHAHHI, a He Juile cy6'eK-
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TUBHI, K 3a3Havyae Aocaignuisd. KpiM Toro, mpu okpecjeHHi BUAIB i (hOPM MaiOTh
3HAUEHHS KPUTEPil, MO MOKIANAI0ThCSA B OCHOBY Kiacudikaitii. Oqun BUI MOXKe
OXOILIIOBATH JIeKiJbKa (GopM, SKIIO0 obpaTH s Kaacudikallil Takuil KpuTepii, sk
OpraHi30BaHIiCTh 3JI0YMHHOTO O0’€THAHHS, 10 € XapaKTEePHUMU SIK /1T BUMHEHHSI
3JI04MHY OPTaHi30BaHOIO I'PYTIOI0, TaK i /I BAMHEHHS 3JI04MHY 3JIOYMHHOIO OpraHi-
3altiero. Buj, 710 AKOro BiIHOCATHCA OCTaHHi, OIMH — OPTaHi30BaHi BUJU CIiBy4YacTi
y 37104MHi, a HopMH Pi3Hi.

CriBBigHOIEHHS (POPM € AETO BiIMIHHUM BiJl TIONEPETHBOTO PiBHEM JIOTIYHOTO
aHaJIi3y MpK BUBYEHHI OKPEMOTO acIleKTy HOHATTs, 60 (hopMa 3aBsKAu MOB’sI3aHa 31
3MicToMm, a 3MicT — 3i cTpykTypoto [12, ¢. 182—184]. Tomy nipu gociizKeHHI OpraHizo-
BaHOI CITIBYYaCTi y 3JI0YMHI 1 TTi3HiIIe HA 3-My PiBHI aHA/i3y MTPU BUBYEHHI TOHATTS
«BUMHEHHS 3JI04MHY OPraHi30BaHOIO TPYTIO0» PO3TJLIAETHC 1 oro (hopMa pa3om 3i
3MICTOM i IIPUTAMAaHHOIO HOMY CTPYKTYPOIO, @ TAKOXK BCTAHOBJIOIOTHCS 000B I3KOBI
O3HAKMU.

OpranizoBaHa cIiBy4YacTb y 3JIOUMHI SIK cOlliajJibHe SBUILE PO3IJsganacs
GaraTbMa HayKOBIISIMU, HacaMIlepell KPUMiHOJOTaMHU, Y 3B'SI3KY 3 JTOCJiKEHHIM
HUMHU OPTaHi30BaHOI 3JIOUMHHOCTI. 3ayBaKUMO, 1110 Bi/IMIHHICTh MO3UIN yUeHUX,
gaKi (hOpMYJIIOIOTh BU3HAYEHHSI OPTaHi30BaHOI 3JIOYMHHOCTI, TIOJISITAE B OKpeC-
JIEHHI Pi3HUX CYTTEBUX BJIACTMBOCTEH 11bOTO gBUIIA. Tak, 0fiHI BUEHI TPAKTYIOTh
OPTaHi30BaHY 3JIOUMHHICTh K CYKYMHICTH il 31 CTBOPeHHS U (DYHKITIOHYBAHHS
CTIHKHMX 3JIOYMHHUX TPYII, IO CTAHOBJISATH IBUIINEHY CYCIJIbHY Hebe3reky, Oani,
3JIO04MHHUX OpraHisailiil, 3JJ04MHHUX CITIBTOBApUCTB, a TaKOX IIJAIPUEMCTB, 110
BUKOPUCTOBYIOTHCS OPraHi30BaHOIO 3JIOYMHHICTIO SIK PUKPUTTS BeEHHS HUMU
3JIOYMHHOI AisiAbHOCTI ab0 K 3AiCHIOITh gomoMixkHi il [13, ¢. 5]. Tami — gk
CKJIaJ{HY CHCTEMY 3 BJIACHOI0 CYOKYJIBTYPOIO, B paMKaX SIKOi MeBHa KiJbKICTh 0cibh
COIATIBYETHCS 1 sTKa OXOILTIOE BCi chepu JKUTTSI CYCITiIbCTBA 1 BUSIBIISIE cebe 30BHI
yepes OpraHi3oBaHy 3JIOYMHHY [[iSJIbHICTb, OCHOBHOIO METOIO SIKOI € OTPUMaHHS
npubyTky [14, c. 5]. OTke, MOKHA MiKPECAUTH BiJICYTHICTh 3araJlbHOBU3HAHOTO
TJyMauy€eHHs I[bOTO CY4aCHOTO COIiaJIbHOTO (DeHOMEHa, 1110 B TIepIIy Yyepry BILIUBAE
Ha HOro HeoJHaKOBe CIPUWHATTS B HayIli KPUMiHAJbHOIO IIpaBa i Ha TOYHICTb
3aKpITJIEHHS Y KPUMIHAJBHOMY 3aKOHI.

BuBuenHs #1 aHaTi3 TOTJIS/IIB HAYKOBIIIB HA TaKe CcoOIliajibHe SIBUIIE, SIK OPTaHi-
30BaHa 3JIOUNHHICTb, ITPOBE/IEHHS IX CEMAHTUYHOTO aHaJi3y /103BOJIUTH CHOPMYJIIO-
BaTU KPUMIHAJBHO-TIPABOBE TIOHATTSI «OpraHi3oBaHa CIIBYYacTh Yy 3j04uHi». [Ipu
I[bOMY MU BPaXxOBYEMO, 1[0 BOHO € €JIEMEHTapPHOIO JIOTIYHOIO (hOpPMOIO, 1110 Bigo6pa-
JKa€ TIpeIMET JOCTiKeHHS B CYKYIHOCTI OTO CYTTEBUX O3HAK. B3arasi moHATTS
YTBOPIOIOTHCS 32 JIOIIOMOTOI0 ONlePYBAaHHS METOJOM aHaJli3y O3HaK Ipe/MeTa,
Bi/IBOJTIKAHHS BiJl IOTO HECYTTEBUX XAaPAaKTEPUCTHK, y3araJbHEHHS U 3aKPillJICeHHS
icTOTHUX. XapaKTEePHOI PUCOI0 TIOHATTS € Te, M0 B HbOMY (DIKCYIOThCS HE BCi, a
TiIbKK CYTTEBI 0cobmBOCTI Tipeamera [15, ¢. 54—55]. Tak, BUI0BOIO iCTOTHOIO O3Ha-
KOIO OpPraHi30BaHOI CIIBYYaCTi y 3JI0UMHI € OPTraHi30BaHICTh, KA Pa30M 3 HaAIBHOIO
HOTEPEAHBOI0 3MOBOIO MisK YYaCHUKAMMU 3JI0YMHHOTO 06 €IHAHHS TPAaHCHOPMYETHCS
Y CTIHKICTb.
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Ilepexoaumo 10 3arajsbHOI XapaKTEPUCTUKN KOHCTPYKIIT «BUMHEHHS 3JI0UUHY
OpraHi3oBaHOIO TPYTOI0» (3-i1 piBeHb aHaMi3y). 3 ypaxyBaHHAIM TOTO, IO OCTAHHE
BUCTYTIAE OJJMHUYHUM JI0O OKPEMOTO — OPraHi30BaHOI CIBYYacTi Y 3JI04MHI 1 POJIO-
BOTO — CIHIBYYacCTi y 3JIOYMHI, IITKOM OYE€BUIHO, IO BUMHEHHS 3JI0UYMHY OpraHizo-
BaHOIO I'PYIOIO0 € HOCIEM iCTOTHUX POJIOBUX 1 BUIOBUX O3HAK.

[lo Toro x 3BeprimMocs 0 HazBu cT. 28 KK Ykpainu Ta HOpM, 110 B Hill Mic-
TATHCA, 1 BiMiTUMO: 1) Pi3HY T€pMiHOJIOTIIO, BUKOPUCTAHY B Ha3Bi 3a3HAYE€HOI CTATTi
Ta 11 YacTwH; 2) yCKJIaHEeHiCTh TaKUX IOPUAMYHUX KOHCTPYKILiN (Mojesieit), 3acTo-
COBAHMX 3aKOHOJIABIIEM, SIK «BUMHEHHS 3JIOYMHY OPTaHi30BAHOIO TPYIOI0» 1 «3JI0YMH
BBA)KAETHCS BUMHEHUM OPraHi30BaHOIO I'PYIOI0», SIKI MOXKHA XapaKTepu3yBaTU SIK
ckyazeHi; 3) CKIaJHUKaMU IIi€l Ha3BU €: a) CTBOPEHE 3JI0YMHHE 00’€/HAHHS —
«opranizoBaHa Tpymna» i 6) BUMHEHHS 3JI0YMHY 00 €JIHAHHIM, SIKOMY MpPUTaAMaHHa,
4) opraniuna enHicTb. OCTaHHE MiTBEPAKYETHCS HaBEIEHUMU JaHUMU OMIIiiHO1
CTATUCTUKU TIPO 3JI0YMHH, BUMHEHI OPTaHi30BAHUMU TPYMaMU, MO TE€XK TOBOANTH
peasybHe iCHYBaHHS COIIAJIbHOTO SBUINA, SIKE 3a JAOMOMOTOIO TaK 3BaHOI MPaBOBOI
000JIOHKM 3aCTOCOBYETHCSI B HayIli i HaOyJo 3akpimiennst B ynHHOMy KK Ykpainu
y BUJII MTEBHOI IOPUNYHOI KOHCTPYKILT — 3aKOHO/IaBYOI MOJIEJI.

JLJ1st IPOIOBIKEHHS JOCIIIKEHHSI TOPYIIEHOI ITPO6JIeMaTHKK PO3IJISTHEMO CITiB-
Bi/IHOTIIEHHS TMOHATh «BUYMHEHHS 3JI0UMHY OPTAaHI30BAaHOIO TPYTOIO» Ta <«3JI0UMH
BU3HAETHCA BUMHEHUM OPTraHi30BAaHOIO TPYIOIO», SIKi 32 JOIIOMOTIOI0 BiIIIOBIIHUX
TepMmiHiB miepenbaveni y cr. 28 KK Ykpaium.

IX rpamaTuunmii i eTuMosoriuHMii aHaTi3 OKA3ye, O 1 MOHATTS He € TOTOXK-
HUMU (JK i, TPUMIPOM, <«3JI0UMH»> 1 «CKJIAJ[ 3JI0YNHY>» ). BunHeHHs 3709MHy opra-
Hi30BaHOIO TPYIIOIO — Ile KPUMiHAJbHO-IIPABOBE SBUIIE, sIKE 3HAXOIUTb CBOIO
KPUMiHAJTBbHO-TIPABOBY OIIHKY ¥ 3akpimienns B KK Ykpainm 3a momomoroio tep-
MIiHOJIOTTYHOTO 3BOPOTY «3JIOUYMH BHU3HAETHCS BUMHEHUM OPraHi30BaHOIO I'PYIIOI0»
(ct. 28 KK) a6o «3mounn (xii), BunHeHuii(-i) opranizoBanoto rpymoiwos» (cr. 30;
4. 3 ct. 109; u. 4 cr. 110% u. 3 cr. 146; u. 2 c1. 147 KK Ta in.). Ix criBBigHOMEHHS
PO3KPUBAETHCSA Ha PIBHIAX PEATBHOTO 1 TTPABOBOTO BijI3epKajieHHS (3aKpillJIEHHS).
[HmmMu cioBamu, 060B’I3KOBI (TUIIOBI, BUSHAYaJ/IbHI) O3HAKHU 3JI0YMHY, SKUI BU3HA-
€ThCS BYUMHEHUM OPraHi30BaHOIO IPYIOI0, TPUTaMaHHi (XapaKTepu3yioTh) 1 BUMHEHHS
3JI0YMHY OPTaHi30BaHOIO TPYIIOIO.

CdhopmysroeMo TinoTe3dy 100 3J0YUHY, BAMHEHOTO OPraHi30BaHOIO I'PYIIO0,
3 MO/IATIBINOIO 1i TepeBipKkoio. BucyBaHHSA TaKOTO MPUITYIEHHS 3/IMCHUMO 3 ypa-
XYBaHHSIM y:Ke BUCJOBJIEHUX MPONo3uilii HaykoBiiB. Hanpukman, B. B. Tkauenko
BU3HAE 3JI0YMHOM, YUMHEHUM OPTaHi30BaHOIO IPYIOI0, SKIIO B TOTYBaHHI abo
BUMHEHHI Opa/in ydacTb JeKiabKa ocib (Tpu i Oijblie), SKi momnepeaHbo 30praHisy-
BaJIUCh Y CTiliKe 00’ €IHAHHS /I BYMHEHHS He MEeHIIe JABOX 3JI0YMHIB, 00 €[HAHIX
€MHUM TLJIAHOM 3 PO3TO/IiJIoM (DYHKITIH YIaCHUKIB TPYTIH, CIIPIMOBAHUX Ha JIOCST-
HEHH 1bOTO TIJIaHy, Bijomoro BciM ydacHukam rpynu [10, c. 16]. H. O. Iyroposa
BBaXa€, 10 <«3J0YMH BU3HAETHCS BYMHEHUM OPraHi30BaHOIO TPYIOI0 OCi6, SIKIIO
BiH OyB BUMHEHMIT BOMa abo Oijibine ocobaMM, siKi TIOIEPEAHbO 30PTraHi30BYINCS
y CTI#iKy IpPyILy AJIst CIJIBHOTO BUMHEHHS OZHOTO ab0 KiJbKOX 3710umHiB»> |8, c. 21].
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[Ilono Bucnopmosanusa B. B. Tkauenko 3aznaunmo, 1o ii gedidimis € 10cuTh
HIMPOKOIO 32 3MICTOM, TOMY 110 OXOILJIIOE 1 CTA/[i10 TOTYBAHHS JI0 BUMHEHHSI 3JIOUNHY.
Haii6isbir TOYHOIO, Ha HaIlly AyMKY, € Bu3HaueHHs, 3anpornonoBare H. O. Tytopo-
Boto. Ii mo3uliss GepeThecs HaMK 3a OCHOBY JIsi HOOYIOBY TillOTE3H, X04a 3 HeBHUM
YTOYHEeHHAM. BBakaeMo, 1110 37104MH BU3HAETHCS BUMHEHUM OPraHi30BaHOIO 3JI0UMH-
HOIO TPYIIOI0, SIKIIO B HOr0 BUMHEHHI Opasini y4acThb jeKiabka ocib (1Bi abo Gisbiie) 3
o3HaKaMu cy0’€KTa 3JI04MHY, SKi IOIepPeHbO 30PTraHi3yBaaics y CTilike 00’eqHaAHHSI
JUIST BAMHEHHST 1[bOTO 200 I IHIINMX YMUCHUX 3/104nHIB. O3HAKHU, IPUTAMAHHI IIbOMY
MOHATTIO, 1 € TUMIOBUMU JIJid BUMHEHHS 3JI0UMHY OPraHi30BaHOIO Tpyro. [Hakiie
Ka)Ky4yd, BUMHEHHS 3JIOYMHY OPTraHi30BaHOIO I'PYIOIO — Il HOro BUMHEHHS Iolle-
PENHBO 30pTaHi30BaHUMU JleKibKOMa ocobamu (BoMa abo Oisibiiie) 3 03HaKaMu
cy6’eKTa 3/JI04MHY, SKi IOIepeHbO 30PraHi3yBaIiCh y CTiiike 00’ €HAHHS /IS BUU-
HEeHHs 1[bOr0 200 IHIIUX YMUCHUX 3JI0YMHIB.

KifouoBuM CKIATHUKOM PO3TISAIYBAHUX MOHATH € OPraHi3oBaHa rpyma, TOMY €
CeHC BUOKPeMUTH ii crienuiuHi o3Haku (4-i1 piBeHb aHami3y). BapTo 3a3HaunTu, 1Mo
HAYKOBI[SIMU BU3HAYAETHCSI OPraHizoBaHa Tpyma sik 00 €HaHHs, SIKe 3 OIHOTO OOKY,
Ma€ TMeBHY CTPYKTYPHY YIOPSIKOBAHICTL, BHYTPIIIHIO OPraHi3alliio KOMIIOHEHTIB, SIKi
BXOJISITD JIO 11 CKJIY, a 3 IPYIOro — BOHA € YaCTUHOIO PO/IOBOrO NOHATTS. Tomy iit
BJIACTHBI sIK 3arasibHi (PO/0OBi) 03HAKM, 0O0B’SI3KOBI [I/IsI CIIJIBHOT 3JIOYUHHOT JIisiiTb-
HOCTi B 1i;tomy (TOOTO cIiBydacTi), Tak i crerianbHi (BUAOBI, MpUTaMaHHi Jwie
opranizoBaniil rpymi) [8, c. 14]. /o 1poro gomamo, 10 B MOHATTAX «OpraHi3oBaHa
rpyna» i «<BUMHEHHSI 3JI0YMHY TAKUM 3JI0YNHHUM 00 €HAHHSIM> Bi//I3€PKATIOIOTHCS
POJ/IOBI O3HAKU CITIBYYaCTi Y 3JIOYMHI, BUIOBI O3HAKU OPTaHi30BaHOI CITIiBy4YacTi Ta
crienthiuHi 03HAKM, BJIACTUBI JIMIle BYMHEHHIO 3JI0UWHY OPraHi30BaHOIO TPYIOIO,
30KpeMa, OpraHi3oBaHiil rpyiii.

[IpoananizyemMo MOHATTS «OPTaHi3oBaHA TPyIlia», O3HAKHW SIKOI BUILJIMBAIOTH 3
4. 3 cr. 28 KK VYkpainu. Cepen uux: 1) HasgBHICTD JIEKiTbKOX CYO'€KTIB 3JI0YMHY
(Tpoe i Gisbie); 2) HasBHICTH MMOTIEPEAHBOI 3MOBH; 3) 30praHi30BaHICTh CIIJIBHOI
JiSIIbHOCTI; 4) CTilKiCTh 00'€HAaHHS; 5) METOI0 CTBOPEHHS OPraHi30BaHOI PN €
BUMHEHHSI OIHOTO ab0 GijbIie 37104KHiB; 6) 00’€IHAHHS CIIIBYYAaCHUKIB €[MHUM I1J1a-
HOM; 7) PO3MOALT (PYHKINN YIaCHUKIB, CITPSIMOBAHUX HA JOCATHEHHS IHOTO TJIaHY,
BiJIOMOTO BCiM yYyacHUKaM TPYIIH.

Y mnepenideHNX O3HAKAaX 3HAXO/SATH BIOUTTS BCI CKIQIHUKU CIIBYYaCTi y 3J10-
YHHI, SIKIIO i PO3IJIANATH SIK CUCTEMY, & CaMe: UiIb0BUll, cy6 EKMHUl, iHmezpamue-
HO-N06EOIHKOBUIL | PYHKUIOHATLHO-POALOBULL 3 X crieliniYHIM 3MICTOM, BIaCTHBUM
caMe BUMHEHHIO 3JI0UMHY OpraHi3oBaHoio rpymnoio. Ile BupakaeTbcd MiABUIICHUM
CTyIeHeM OPraHi30BaHOCTI OCTAHHBOI MOPIBHAHO 3 IHIIUMU 3JIOYMHHUMU TPYTIaMU —
iHTerpoBaHicTIO (CIIJIBHICTIO) Yy4YacTi Y BUMHEHHI 3JI0UMHY, 1110 € 3arajbHOI0 METOI0
JITST BCIX YYACHUKIB TPYIH, a TAaKOK (DyHKITIOHATLHO-POJBOBOIO BU3HAUEHICTIO KOXK-
HOTO B IX 3arajbHii MigJIbHOCTI.

3aJie;kHOo BiJl eTally 3JIOYMHHOI JisIJIbHOCTI 3a (DyHKIIIOHATBHUM IPU3HAYECH-
HSM i1, SIKi CKOI0€ 0c00a, BUMHEHHS 3JI0YMHY OPraHi30BaHOIO IPYIIOI0 Tk MOKHA
XapaKTepu3yBaTH O3HAKAMU: ) opzaHidayitinumu (Ha eTari CTBOPEHHST OPraHi30BaHO1
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rpynu) Ta 0) opeanizauiiuno-gynxuionarvnumu i Qynxuyionarvnumu (Ha etari BYM-
HEHHSI 3JI0YMHY OPTaHi30BAaHOIO TPYTIOH).

YunHenHs 37104MHY OpPraHizoBaHOIO IPYIOIO, SIK KPUMiHAJIbHO-TTPABOBE TTOHATTS
y KPUMIiHATBHOMY TIPaBi (KpUMiHAJIBHOMY 3aKOHOABCTBI), BUKOHYE MeBHi (PyHKIII1.
[i dbysKIii HAa PiI3HUX PIBHAX aHAJi3y MOKHA BU3HAUUTH SIK: a) OXOPOHHY 1 NPeGeH-
mueny (1ie TIOHATTS, SIK CKJIQ[HUK IHCTUTYTY CIIIBYYacTi Y 3JI04MHI, BXOIUTb /10 MTOHSI-
TIHHOTO amapary 3a3Ha4yeHoi rajy3i MmpaBa, 10 BUKOHYE HacaMIlepesl OXOPOHHY Ta
npeBeHTUBHY (YHKIIT); 0) kpuminarizayiiny (pyu KpUMiHATI3AIlT TEBHOTO [TisTHHS,
BYMHEHOTO OPTaHi30BaHOIO TPYIOI0, TOOTO BU3HAHHI HOTO 3aKOHOABIIEM 3JI0UMHOM;
B) Jugepenyitiny (Haupukiaan, Ipu nependaveHHl K BIAIOBIAHY 0OCTaBUHY, 110
00TsKY€e KpUMiHATBHY BifmoBiganpHicTh y ctatti Ocobmusoi yactunu KK Yipa-
iHU; T) nenanizayitiny (NIpU BCTAHOBJEHHI TTOKAPaHHS, a TAaKOXK MPU MPU3HAYEHH]
MTOKapaHHs); /1) 3aoxouysanviy (Mpy BU3HAYEHHI CIEIia/IbHIX YMOB 3BIIbHEHHS BiJl
KPUMIHAJIBHOI BiJIITOBIIAIBHOCTI TUX UM 1HIMWX YYACHUKIB OPTraHi30BaHOI PYIIN);
e) keanigixayiuny (pu kBatidikailii BUNHEHOTO 3JI0YMHY OPTaHi30BAHOIO TPYTIO0)
TOTITO.

006z2060penns pesyrvmamie. BunHeHHS 3/104MHY OPTaHi30BaHOIO IPYIIOID Mae
JAyaJTiCTUYHY TIPUPOJLY: 3 OZHOTO OOKY, Ile colliaqbHuil (heHOMEH (peasibHe, CBIZIOME,
BOJIOBE CKJIQJIHE JIISTHHA I[0/I0 CTBOPEHHS OPTraHi30BaHOi TPYIU 3 METOI0 BUNHEHHS
3JIOUMHY YW BXOJKE€HHS /10 11 CKJIaJy Ha eTali opraHiszallii TakKoro 3JI0YMHHOTO
o0’eHanHsI 1/ab0 CBi/IOME, BOJIBOBE JIisSTHHS, BUNHEHE 0COO0I0 B PeaJIbHOCTI Y CKJIa/I
HO-TIPaBOBUI (DEHOMEH, O3HAKH SIKOTO 200 3a JI0TIOMOTO0 1HIIIOTO TEPMiHOJIOTTYHOTO
3BOPOTY («3JIOUMH, BYNHEHUI OPraHi30BaHOIO TPYIIO» ) 3a(hiKCOBAHO 3aKOHO/IABIIEM
y 3araspHiii i OcobnuBiit yactunax KK Ykpaiuu.

Bucnoexu. 3 oryisy Ha BUKIajieHe, mporonyemo 4. 3 ct. 28 KK Ykpainn mogarn
B TaKill peflakilil: «310UUH BUSHAEMbCSL BUUHEHUM OP2AHI308AHOI0 3TLOUUHHOIO 2PYNOI0,
AKWO 8 1020 uuHenni Opanu yuacmv dexiivka oci6 (06i abo Ginvue) 3 osnakamu
cyb’ekma 3nouUnY, SIKi NONEPeorHbo 30P2anisyeanucs y cmiike 00’ €OHants 01 UUHEHHs.
Ub020 A0 THUWUX YMUCHUX 3NOUUHIS.
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Concept «committing a crime by an organized group»: conceptual bases of research

The article proved that the of fense is an organized group of criminal-legal phenomenon and concepts
(phenomenon), which was first found in the legal definition of Ukrainian Criminal Code 2001, ch. 3 of his
art. 28, which is the result of scientific opinion on the legal processes in our country and the introduction
of norms of international instruments recognized by Ukraine. To study the concept of «committing a crime
by an organized group» used the conceptual approach which allowed to conduct a comprehensive study on
4 levels system-legal analysis: 1st — analysis at the Institute of complicity; 2nd — at the level of organized
crime in complicity, and 3rd — level rules contained in ch. 3. 28 CC, the analysis of legal structures (legal
models) ‘the crime by an organized group <and»> a crime committed by an organized group <and 4 — at
the research concept (term), <organized groups. It is noted that the terms <organized groups for the
definition of criminal association as <an organized group committing a crime» and «crime committed by
an organized group» is incorrect and proved the feasibility of using the term <organized criminal group»
as <the crime organized criminal groups, «crime committed by an organized criminal group».

Keywords: participation; a form of complicity; an organized criminal group; the crime organized
criminal group.
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3ACTOCYBAHHA SWOT — TA PESTEL-AHAAI3IB
Y CUCTEMI TTPOTUAII SAOUYNHAM Y COEPI
EKOHOMIKU, A TAKOX NP1 BUSHAYEHHI 3ATPO3
EKOHOMIYHIU BE3IELI AEP)XXABU

Hocrioncyemvcs cman exonomiunoi snouunnocmi 6 Yxpaini na ocnosi SWOT- ma PESTEL-anaxisie
MeMOOUK 0Nt GUSHAUENHHS UWLAAXIG NPOMUOL eKOHOMIUNIL 3M0UUHHOCE MA PYUHYCAHHA KPUMIHALLHOT
IHppacmpykmypu opeanom, YnosHOBANCeHUM 30IUCHIOBAMU NPOMUOi0 MAKUM NPOSIBAM.

KimouoBi cioBa: exoHomiura (1ogaTtkoBa) Gesrexa; eKOHOMIYHA 3JI0YMHHICTD; aHaJIi3; 3arpo3a;
CTpATeTisl MPOTU/IIT 3TTOUIHAM.

Hexpacosé B. A., xanauat IOpUIMYECKUX HAYK, IOIEHT, HAYAJIBHHUK OT/eNa WCCIeTOBAHUS
mpobsieM HammoHanbHON Ge3omacTHocTr M 3anutel HWUW HarmonanbHo# akageMun TTPOKypaTypbl
Ykpaunnsl, Ykpanna, r. Kues.

Menvnux B. H., xaunuaat 0puandeckux HayK, JOTeHT Kadeapbl GUHAHCOBBIX PaCCIe0BAHMIH,
VHUBEPCUTET rOCYNapCTBEHHON (hUCKaIbHOM C1y:KObl YKpauHbl, YKpauHa, I. VIpnuHsb.

HcnoxpzoBanne SWOT- nu PESTEL-ananm3oB B cucreMe NpOTUBOAEHCTBHS IPECTYIUICHUSIM B
cdepe IKOHOMHKH, a TAK3Ke NPU ONPENENEHAN YIPO3 IKOHOMUYECKON GE3011aCHOCTH roCyJapCTBa

Hccnedyemes cocmosinue sxonomuueckoi npecmynuocmu 6 Yxpaune na ocnose SWOT- u PESTEL-a-
HAIU308 NPU ONpedesenuU ee Kax yYzpo3vl IKOHOMUUECKOT Ge30nachocmu Ykpaunvl, a maxjice ucnoiv3o-
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8aHUE OAHHLIX AHAIUMUYECKUX MemoOuK Onisi onpedenenus nymet npomuooeticmeus IKOHOMUUECKOU
nPecmynHoOCmu U Pa3PYulenHus KPUMUHAILHOU UHDPACMPYKMYPblL 0PeAHOM, YROTHOMOUEHHBIM OCYUe-
CMeAsmy maxoe npomueooeticmaue.

KioueBbie cioBa: sKoHOMUYECKas (HAIOTOBasT) GE30TACHOCTD; HSKOHOMUYECKAsT MPECTYITHOCTD;
aHaJIN3; YTPO3a; CTPATErus IPOTUBO/IEHCTBIS IIPECTYIICHUSIM.

ITocmanosxa npooemu. CyyacHa KpUMiHOTEHHA CUTYAIlisl B YKpaiHi, 0cOOINBO
B €KOHOMIIlI — SIKICHO HOBUI (DeHOMEH sIK 3a MaciuTabaMy 3JI0UMHHKX IIPOSIBIB, TaK
1 3a cTylneHeM IX pyHHIBHOTO BILJIMBY Ha XKUTTEMIAIbHICTD CYCIIIbCTBA, [IpaBa i CBO-
60mu rpomajisa. CycrisibHa HeGe3leka BUMHEHUX B €KOHOMIIl 3JI0YMHIB ChOTO/HI
BIZIPI3HSETHCST 3HAYHOIO 1X MacoBicTio i macmrrabom. I1Ikomy, 3amositoBany umMm
3JI0YMHAMU, CJiJ] PO3TJSAAATH K OAHY 13 KJIIOYOBUX 3arpo3 HalllOHAJbHII €KOHO-
Mmiuniil Gesneni. Cepesl TOJOBHUX 3arpo3 HaOY U IOIMKUPEHHs CKAaAHI i Hebe3neuHi
JUISL HAIIOI IePsKaBy COIiaIbHO-€KOHOMIUHI sIBHIIA: TIHbOBA €KOHOMIKa i 0COOJIMBO
il KpUMiHATbHA CKJIAJ0BA, CTBOPEHHS PO3TANYKEHOI KPUMiHAIBHO1 iHPPACTPYKTYPH
y cdepi TocnomapehKoi MisiIbHOCTI, MO TOPO/KYE CUCTEMHE PO3KpajlaHHsT Or0[KeT-
HUX KOIITIB, YXWUJIEHHS BiJl CIJIATU OJIATKIB, CTBOPEHHSI Yy JIAHITIOTY KPUMiHAJIbHOI
iHppacTpykrypu mrTydHux ((GiKTUBHUX) YTBOPEHb, 10 3a0€31E€UyI0Th MOKJINBICTD
YUUHEHHS 3JI0YUHIB y cdepi rocmoapchbKoi MisIbHOCTI, Bi/IMUBAHHS KOIITIB K
MexaHi3M 3abe3redeHHs (DyHKITIOHYBaHHS TIHBOBUX €KOHOMIYHUX BiJIHOCHH, a TAKOXK
KOPYTIIHHUX TIPOSIBIB, 1110 BUCTYTAIOTh (DOPMOIO «KPUMiHAJIBHOTO KOHTPOJIIO» TIHBO-
BOI €KOHOMIKH, Bi/ITBOPEHHSI EKOHOMIUYHOTO MTOTEHITiay OPraHi30BaHO1 3JI0YMHHOCTI,
«BTeYa» KaIliTaly 3a KOPJIOH 32 HAIBHOCTI /lepiluTy iHBECTUIIITHUX PECYPCIB TOTIO
[1, c. 8].

Ananiz ocmannix naykoeux 00caioicensv, NPUCBIIEHUX PO3B’SI3aHHIO OKpec-
Jgenux Buiite mpodiem, 3okpema I1. TI. Augapymika, K. B. Auronosa, A. @. Bomo-
6yesa, B. 1. Bacununuyka, O. M. /Ixxyxi, O. I1. /I3icsaka, O. ®D. /lomkenkona,
O. O. [lynoposa, O. C. 3agoposxnoro, B. 11. 3axaposa, B. B. Jlucenka, €. /. JIlyk'au-
unkoBa, I. A. Matycoscrskoro, C. 1. Hikomatoxa, [[. 1. Hukudopuyka, B. JI. Oprun-
cekoro, B. JI. TTuoskina, A. B. Casuenxko, JI. II. Cxamnosyba, P.JI. Crenanioka,
B. 10. Ilenitbka, I1. B. Ilumbana, C. C. Yepusascokoro, I. JI. Yurpunoi ta ., ganu
MOJKJIMBICTD OLIHUTH c(HOPMOBaHY HAYKOBY JYMKY IIOJI0 PO3B’sI3aHHS MPoOJIeM,
MOB’sI3aHUX 3 MPOTHU/IIE€I0 KPUMIHATBHUM TIposiBaM y cdepi ekoHoMiku. OgHak ixHi
npaiti 3/e6iabIIoTo IPUCBIYEH] 3araJbHUM IMMTaHHAM KPUMiHAJIbHO-TIPABOBOI KBa-
Jiikariii TakKMX 3JI0YNHIB, OKPEMUM METOAMKAM 1X PO3KPHUTTS Ta PO3CJIiyBaHHS.

3aznaunmo, 1mo merogosiorii SWOT- ta PESTEL-ananisiB, dKi € KJIIOYOBUM
HiACPYHTSM TP MiATOTOBI[ CTPATEriyHUX IJIAHIB OyAb-SIKOrO PiBHS i Jal0Th
MOSKJIMBICTD OI[IHUTH CITPOMOSKHICTD JIePKaBU ITPOTUCTOSATH KPUMiHAJIBHUM 3arpo3aM,
3abesneunTy ii ekoHoMiuHy 6esrneky [2, ¢. 105—107], 10 BUPIIIEHHS HOCTIIKYBaHOT
npobJyieMu He 3aCTOCOBYBAJIacs.

Mema cmammi nojisitac y BUSIBJIEHHI BJIaCTUBOCTEH (CUJIBHUX 1 CJIAOKUX CTOPIH,
3arpo3 i MOKJIMBOCTEN y BHYTPIIIIHBOMY Ta 30BHIIITHBOMY CEpPEeIOBUIIL ) 3JI0UMHHOCTI Y
chepi eKOHOMIKH, OpraHy, YIIOBHOBAKEHOTO 3/IIHCHIOBATH KOHTPOJIb 32 JIO/IEP>KAHHSAM
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MOJIATKOBOTO 3aKOHO/IABCTBA 34 JIONIOMOT0I0 YAOCKOHAIeHnX MeTozooriii SWOT- ta
PESTEL-ananisis.

Buxniao octoenozo mamepiany. YpogoBx ocTaHHiX 15 POKiB MOiTHYHA, TPO-
MaJicbKa Ta Oi3Hec-eJiTa akTUBHO TIOPYIIYE TTUTaHHs (hOPMYBaHHST HOBOI TTapaiirMu
3abe3reyeHHsT eKOHOMIUHOI Oe3MeKn JepKaBH, Jie YNHHUKOM 3a0YaTKyBaHHS TAKOTO
MIPOIIECY MAE CTATH ifies] CTBOPEHHS €IMHOTO OPTaHy, BiJIMOBIIAJIbHOTO 32 PO3B’SI3aHHS
pobJieM MPOTH/Iii KPUMIHATBHUM TIPOsiBaM y cepi eKOHOMIKH, OPraHi30BaHOTO Ta
YKOMILIEKTOBAHOTO HA TIPUHITUITOBO 1HIINX 3aCa/IaX 1 MPUHIIAIIAX, 10 YBIOpaB Kparii
JIOCSITHEHHSI CBITOBOI 1TPABOOXOPOHHOI NTpakTUKU. HWHI JKOPCTKO CTOITh MUTAHHS
3abe3IedeHHsT TAKOTO CTaHy eKOHOMIYHO1 ((icKaJbHOI) CUCTEMU Jep:KaBH, SIKHil
XapaKTEePU3YEThCS CTIHMKICTIO i cTabibHICTIO BCiX i €JeMEeHTIB, rapaHTye 3axuiile-
HICTh HaI[IOHAJBHUX 1HTEPECiB, 3/IaTHICTIO IHCTUTYTIB BJIAJIU CTBOPIOBATU MEXaHi3MU
peanizailiii i 3axucTy HalliOHaJbHUX iHTEepeciB PO3BUTKY BITUM3HSIHOI €KOHOMIKU Ta
(icKaIbHOI TOMITUKH, MATPUMKHN Oi3HECY, @ TAKOXK COIATbHO-TIOITUIHOT cTab1LIb-
HicTIO cycmiabeTsa [1, ¢. 3].

OJIHUM 3 OCHOBHMX IHCTPYMEHTIB CTPATETIYHOTO YIPABJIHHS, 10 OIIHIOIOTH B
KOMILJIEKCI BHYTPIIIHI I 30BHINTHI YUHHUKH, SKI BIIMBAIOTL Ha 3/IaTHICTH CUCTEMU
crBoputi OesriekoBe cepenosuie, € SWOT-anasis.

SWOT - nouarkosi jitepu cais Strengths (Cusbni croponn), Weaknesses
(Cnabki croponn), Opportunities (Mosxausocri), Threats (3arposu). ¥ 1963 p.
B lapsapai Ha xKoH(pepeHIii 3 mpobiem 6GisHec-moaitTuku npodecop K. Exgproc
Briepine my6saidno o3ByunB akpoHiM SWOT. Ileit akpouim OyB mpeacTaBIeHUI
Bisyasbro y Bursiai Matpuiti SWOT. Crioyarky SWOT-anasnis 6yB 3acHOBaHUI Ha
03BYYyBaHHI 1 CTPYKTypHU3allil 3HaHb PO MOTOYHY CUTYAIliIO0 1 TEeH/IeHIIii, TTi3HiIIe
CTaB BUKOPUCTOBYBATHUCS B MIMPIIOMY 3HAYEHHI — JIJIs KOHCTPYIOBaHHS CTpaTeTiii.
To6to 3 mostBoto SWOT-Mo/es1i aHATITUKY OTPUMAJIH IHCTPYMEHT JIJIst CBOET iHTe-
JIeKTyasibHOI Tiparti [3].

SWOT-anani3 — 11e mpoiiec yCTAHOBJEHHS 3B’SI3KiB MiK HallXapaKTepHIITUMU
NIl CUCTEMHU, 30KpeMa 11PaBOOXOPOHHOI, MOXKJINBOCTSIMU, 3arpo3aMU, CUJIbHUMU
cropoHamu (TiepeBarami), CTabKOCTSIMU, PE3YJIBTATH SKOTO B MOJAIBIIOMY MOKYTh
GyTy BUKOpUCTaHi st (hOPMYJIIOBaHHs i BUOGOPY crpareriii ii aiszibrocTi. Bin mpo-
BOJIUTHCS 3 METOTO IOCTI/IPKEHHS MOKJIUBOCTI BIIJTUBY MTPABOOXOPOHHOTO OPTaHy SIK
eJIeMeHTY 3arajbHOi TIPaBOOXOPOHHOI CUCTEMHU Ha TIeBHE KPUMiHAJIbHE CEPEIOBUIIIE,
a TAaKOX OIIHKM BJacTuBocTeil octanuboi. SWOT-anamnis — 11e cBoepiiHUil iHCTPY-
MEHT, BiH He MICTUTh OCTATOUHOI iH(OPMAITil /I TPUHHSATTS YIIPABIiHCHKUX PIillleHb,
ajie Jla€ 3MOr'y BIIOPSIIKYBaTH TIpoliec 0OMiPpKOBYBaHHS BCi€l HasgBHOI iHdopMariii 3
BUKOPHUCTAHHSM BJACHUX MyMOK Ta ominok. SWOT-anami3 mae 3mory dopmysatu
3araJIbHUI TepesIiK cTpaTeriii MpOTH/Il 3JI0YMHHOCTI 3 ypaxyBaHHIM IXHIX 0COOJIH-
BOCTEil — B3aEMOBILJTUBIB TIPABOOXOPOHHOTO OPTraHy Ta KPUMiHAJIBLHOTO CEPEIOBUIIA.
[MTupoxe 3acTocyBanHg Ta po3BuTok SWOT-aHamizy MogCHIOIOTHCS THM, 11O CTpa-
TeriuHe yrpaBJiHHS HOB’si3aHe 3 BeJIMKUMU oOcsramu iHdopMailii, sIky HoTpibHO
36uparu, 06pobIdATH, aHaIi3yBaTH, BUKOPUCTOBYBATH, a BifiTak BUHMKAE HOTpeda
TOIIYKY, PO3POOKM Ta 3aCTOCYBaHHS METO/IB opraHizailii Takol poboru [4].

ISSN 2414-990X. Problems of legality. 2017. Issue 136 195



KPUMIHAJIbHE ITPABO. KPUMIHOJ1OTIA

Ile BUKJIOYHO yHiBepcaJbHUN METOJ, SKUN MOKe BUKOPUCTOBYBATUCS [IJIS
AHaJII3Y JiSJIbHOCTI EHTPAJIbHOI JIJAHKU Ta PEriOHaJIbHUX MiIPO3/I1JIiB OpraHy yIioB-
HOBAKEHOTO TIPOTU/IISITH TIUM KPUMIiHATBHUM TIPOSIBaM. Y OKPEMUX BUTIAJKAX OTO
MOJKHA BUKOPHUCTOBYBATHU JUJIS OI[IHKUA CHUJIBHUX, CJAOKUX CTOPiH, MOXKJIUBOCTEN i
3arpo3 y TPOTH/il KOHKPETHUM BH/IaM 3JI0YMHIB, Ka[POBiil poOOTi, IPH TPUITHSTTI
yIpaBaiHcbKuUX pinteHb. Kpim Toro, 3acrocyBanus texuosorii SWOT-ananizy ana-
JITUYHUMY THAPO3/IIaME IPH OIIHII OKPEeMUX O6’€KTIB YYACHUKIB KPUMiHATbHOI
€KOHOMIYHOI JiSIIBHOCTI CTBOPIOE YYIOBI MEPEAYMOBH /IS PO3POOKN CUCTEMH TIPO-
TUJIi KpUMIHAJIBHUM TIPosiBaM y cepi ekoHomiku. [Ipn 11bOMYy BUKJIIOUHO BasKJIMBA
MaKCHUMaJbHA CTYIIHB JieTasi3arii KoxkHOTo 3 kBajpanTiB SWOT-ananisy.

KepiBHukam Gy/1b-sIKOTO PiBHSI OpraHy, yIIOBHOBaKEHOTO MPOTH/IISTH KPUMi-
HaJbHUM TIposiBaM y cdepi ekoHoMiku, Metoanka SWOT-ananizy nosBoJise cuc-
TeMaTU3yBaTu MPoOJeMHI cuTyallii, Kpalle yCBIJOMUTHU HMOTEHIal CTPYKTYPHOTO
MiIPO3/ILITY, Ha SIKWIi CJTi/I CIMPATUCS 3 METOIO MiBUIIEHHS e(DEKTUBHOCTI 60POTHOU
31 3J10unHHICTIO ¥ chepi eKOHOMIKH.

3acrocyBanHsg SWOT-anasizy 103B0JsIE cUCTEMAaTU3yBATH BCIO HAsIBHY iH(OP-
Mallifo Ta yCBIIOMJIIOBATH CIiBBiJIHONIEHHS OMEPATUBHOI 0OCTAHOBKU 3 MOJKJIU-
BOCTSIMU OpraHy, YIIOBHOBR)KEHOTO MPOTU/IISATH KPUMIHAJBHUM TIposiBaM y cepi
€KOHOMIKHM, TTPUMMATU 3Ba’KEHI YIIPABJIHCHKI PillleHHS, 1110 CTOCYIOTbCS 3aXUCTY
nepskaBHUX (DiHAHCIB i MJISIXiB rapaHTyBaHHS €KOHOMIYHOI O€3MeKH.

SWOT-ananis — e npomixkHa JaHKa Mizk (pOpMyTIOBaHHSIM Micii Oprany, yroB-
HOBaKEHOTO TPOTUIIATH KPUMIHAIBHUM TIPOsiBaM Yy cepi eKOHOMIKM B CHUCTEMi
MIPaBOOXOPOHHUX OPTaHiB, Ta BU3HAYEHHAM HOTO I1iJieil i 3aB/laHb.

Yee BifbyBaeThes B Takiii mocsrigoBHocTi (quB. puc. 1):

Eman 1. BusnagaeTbcss OCHOBHUI HAIPSIM PO3BUTKY OpraHy, YITOBHOBAXKEHOTO
MPOTUIISATH KPUMiHATBHUM TIPOsiBaM y cpepi €EKOHOMIKHM B CUCTEMi TPABOOXOPOHHUX
opraHiB (HOro Micis).

Eman 2. 3Baxytorbcst cunu (1iepeBarn) opraHy, YIIOBHOBAKEHOTO MPOTUIISATH
KPUMIHAJBHUM TIPOSIBaM y chepi eKOHOMIKH, 1 OTIHIOEThCS KPUMIHOTEHHA CUTYAITist
(mitoui O3Y, KpUMIHOTEHHI TaIy3i Ta OKPEMi MiAMPUEMCTBA, X BJIACTUBOCTI, CIIOCiO,
y SAKUI BOHU [HIOTh, 100 BUNHUTHU 3JI09KH, MOOY0BaHA KPUMiHAIbHA iH(DPaCTPYK-
Typa), i MOKJIUBICTh BIJINBATH Ha Hei, 1100 3PO3YMITH, Y JOCTAaTHBO PECYPCIB y
TAKOTO OpPraHy 3pyHHYBaTH JiI0Ui KpUMiHAJIbHI CXeMU Ta MOOY0BaHy KPUMiHAIbHY
iH(hpacTPyKTYpy i IKMM YiHOM 11e kpaiie 3pooutn (SWOT-anasis).

Eman 3. 3icraBjieHHs! CUIbHUX i CJTAOKUX CTOPIH 13 3arpo3aMi Ta BIACTHBOCTSIMU
kpuminagbHoro cepenoBuiia (O3Y, 30, KpuMiHOTEHHI TaMy3i Ta BEJIMKUX TIJIATHUKIB
TTOZIATKIB, 1O MAIOTh 3HAYHWI BJWB Ha MPOIIEC TiHi3aIlil eKOHOMIKN) 3 MOXKJIUBOC-
TSAMU BIIMBATU HA HHOTO.

Eman 4. Tlicas 1poro cTaBsThCS TIepesi OPraHOM I1iJii, BPAXOBYIOUHM HOTO peasbHi
MOZKJIMBOCTI (CHJIBHI Ta ¢J1abKi CTOPOHM), TOOTO 3AIHCHIOEThCS BUOIp cTpaTerii.

SWOT-anani3 monomarae BiJIIOBICTH Ha TaKi MUTAHHS:

Yu BUKOPUCTOBYE OPraH, YIIOBHOBAKEHUI TTPOTUIATU KPUMIHAJILHUM ITPOSIBAM
y chepi eKOHOMIKY, BHYTPIIITHI CHJIBHI CTOPOHH ab0 0COOJINBI TTepeBaru y CBOIN cTpa-
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terii? SIkmio Coysxba He Ma€e nepesar BIumBY Ha AistibHicTs O3Y, 30, 110 BUNHIOIOTH
3JI0YMHU y chepi eKOHOMIKH, TO sIKi 3 ii MOTEHIIHHNX CUJIBHUX CTOPIH MOXYTh HUMU
craty (migxoau 10 OOPOTHOM, MiATPUMKA HACEJEHHS, TeXHOJOTIYHI MOKIUBOCTI
(mocrym no noryxuux AITIC, y Tomy umci 1o iHo3eMHUX ), po3pobJieHa eGeKTHBHA
METO/INKA PO3CITilyBaHHS 3J0YMHIB, BUCOKOKBaII(hiKOBaHI KaApH, MiIXOAU TOI0
B3aEMO/Iii Ta BUKOPUCTAHHI PEeCypciB iHNIUX MTPABOOXOPOHHUX IHCTUTYIIN, 3HAUHI
MMOBHOBAXKEHHS, MTOTY>KHI OMEPATUBHI MO3UIIT Y KPUMIHAIBHOMY CEPEJIOBUII TOMIO)?

BusHnaunTy 3arajibHy MeTy OpraHy, yIIOBHOBaKEHOTO TIPOTHIiSITH
KPUMiHAJIBHUM TIPOgBaM y cepi eKOHOMIKH, Y CHCTeMi TPAaBOOXOPOHHUX
OprasiB o0 3abe3neyeHHs eKOHOMIUHOI Gesneku (Micist opraHy)

U

SWOT-aunani3

BusnaunTi MOXJINBOCTI OpTany, BuBunTi KpUMiHOTEHHY CUTYaITio

YIOBHOBAXKEHOTO TTPOTH/IATH B /lep;KaBi, PeTioHi, BJACTHUBOCTI

KPUMiHAJILHUM TIPOsiBaM y cepi KpuMiHasbHOTO cepenoBuiia (O3Y,

€KOHOMIKH B IijtoMy abo Horo 30, 06’eKT KPUMIHOTEHHUX Tay3eil

perioHaTbHOTO TiAPO3aiay (CHIbHI Ta BEJIMKWX TIJIATHUKIB TIO/IaTKIB,

Ta cJabKi CTOPOHM) 10 MafOTh 3HAYHWH BJIMB HA TTPOIEC
TiHi3aIlii €KOHOMIKN ) MOKJIMBOCTI
BIUINBY HA HBHOTO Ta 3arPO3N)

U U

CIIIBCTaBUTU

U

BusnaunTi MeTy Ta 3aBJaHHS OpraHy, YIIOBHOBa)KEHOTO MPOTUIISTH
KPUMIHAJIBHUM TIPOSBaM y cepi eKOHOMIKHI

Puc. 1. llocrinosricte SWOT-anamizy

— Yu € crabkocTi y TaKOTo Oprany, Horo ypasJusi Miciist B mpotu6opctsi 3 O3Y,
30, sAKi He MAI0Th MOKJIUBOCTI BUKOPUCTOBYBATH TIeBHI CIIPUATINBI 00cTaBuHmn? SIKi
cabKocTi TOTPEOYIOTh BTPYYaHHS, BUXOASYM 31 CTPATEriyHUX MiPKyBaHb?

— dAxi cipusTAVBI YMOBU JJaOTh OPTaHY peajibHI MMAHCU HA YCITiX ITPU BUKO-
pucTanHi fioro kBasidikarltii i 1ocTy1y 10 pecypciB (iHTelIeKTyaabHNX, (DiHAHCOBUX,
TEXHOJIOTIYHUX TOTIO)?

— SIxi 3arpo3u moBWHHI HaWOLTBIT TYpOyBaTH KEPIBHUKA i SIKI cTpaTeriuHi /ii BiH
MOBUHEH BUKOHATH [I/isI 3a0e3IeUeH s 3aXUCTy Jep:KaBHUX (iHaHCiB Ta cy0 €KTiB
roCro/IapioBaHHA Bijl BTATYBaHHS OCTaHHIX Y CUCTEMY KPUMiHATBbHUX €KOHOMIUHUX
BiTHOCWH?

OT:xe, BUIe3a3HaueHi crparerii yocobooTs [5, ¢. 36—37]:
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Crpaterist Ne 1 «SO»: cusin — BIaCTUBOCTI KPUMIHATBHOTO CEPEOBUIIA, TOTEH-
Li{iHI MOXKJIMBOCTI BTPY4YaHHS B CUCTEMY ICHYIOUMX TIHbOBUX IIPOLECIB B €KOHOMIII
(maxi-maxi). Ile Hai6GiabII COPUSATIMBA CUTYaIlisl, IKa Tepeadayac IPyHTYBaHHS
Ha CWJIbHI CTOPOHU OpraHy, YIIOBHOBAXKEHOTO MPOTUISITA KPUMiIHAJIBHUM IIPOsIBAM
y cepi eKkoHOMiKH, 13 3'sICyBaHHSIM BJIACTUBOCTEN KPUMIHAJIBHOTO CEPeloBUINA Ta
BUKOPUCTAHHSM IIPU 1IbOMY MOKJIMBOCTEN PeajbHOTO BIUIUBY Ha TiHBOBI IIPOIIECH.
OpHak 114 cTpaTerisi CIUPAETHCA HA YACTKOBE irHOPYBAHHS MOSKJINBUX 3arPoO3.

Crpaterist Ne 2 «WO»: cabKocTi — MOXKJIUBOCTI BTPYYaHHST Ta PyWHYBaHHS
CUCTEMU KPUMIHAJIBHUX TEXHOJOTI B €KOHOMII Ta c(hopMOBaHOI ii yYaCHUKaMU
indpacTpykTypu, mo s3abesneuye ii GyHKIIOHYBaHHS, BPAXOBYIOUM IIOTEHIia Ta
BJIACTUBOCTI KPUMiHAJIBHOTO cepezoBuina (mini-maxi). /lana crpaterist cipssMoBaHa
Ha MiHIMi3aIlifo BILIUBY CJa0KUX CTOPIH CHCTEMHM IIijl Yac peasisallii moTeHIiaIbHIX
MOJKJIMBOCTEN OPraHy B CUCTeMi MPOTHUIil KpuMiHaibHUM 1posiBaM. Lleit crienapiit
3aCHOBaHUI Ha TOMY, 1[0 BiH PO3IJISAE€ CUTYAIIiIO, KO MOXKYTh OyTH peasizoBaHi
peasbHi MOKJIUBOCTI BIIJIMBY Ha KPUMiHAJbHE CePeJOBUINE, 32 YMOBU iCHYBaHHS
cabKKUX CTOPiH OpTraHy.

Crpaterist Ne 3 «ST»: cusn — 3arposu (maxi-mini). Ilepenbayae BUKOpUCTAHHS
CWJIBHUX CTOPIH /IS BiBepTaHHs 3arpo3. Takuii BapiaHT crpareriii He mepenbavyae
BpaxXyBaHHSI HAsIBHUX 30BHIIHIX TOTEHI[IMHUX MOXKJINBOCTEN, SIK (POPM BIJIMBY Ha
KpUMiHAJbHE CepeloBUIIE, i 30CepPe/IKYEThCS Ha YHUKHEHHI peajbHUX 3arpo3 s
CHUCTEMM, BPAXOBYIOUH 11 CUJIbHI CTOPOHU.

Crparerist Ne 4 «WT»: cmabkocti — 3arposu (mini-mini). Ile naiimenmr cripu-
ATJIMBA CUTYallid, i METOIO cTpaTerii y pasi il 3acToCyBaHHA € MiHiMi3allisl BILIMBY
BJIACHUX CJIAOKUX CTOPIH Ha MPOIleC BiABepTaHHs peajbHUX 3arpos. IIpu Beix crpa-
TErisIX CUCTEMA HAMAraTUMeThCsI TEPETBOPUTH CBOI cJ1a0Ki cTOpoHU (ITPAIIOI0YH HAJl
YCYHEHHSIM HeJIOJIIKiB) Ha CUJIbHI, a 3arPO3U — Ha CIIPUSTJINBI CTPATETIuHI ajibTep-
HaTUBU (MOKJIUBOCTI).

Omxe, micas npoBegenns SWOT-anasnizy KepiBHUIITBO OpraHy, YIIOBHOBaXKe-
HOTO IIPOTUJISATH KPUMIHAJIBHUM IIposiBaM y cepi eKOHOMIKM, Oyae OiIbll 4iTKO
VSIBJSATH cOOI TIepeBar i HeJIOTIKU B OpPTaHi3arii AisiTbHOCTI, a TAKOXK peastii mpoiie-
ciB, 1m0 BizOyBaoThCs y KpUMiHaIbHOMY cepeoBuiii. Ile 103BosnTh 0OpaTH ONTH-
MaJIbHUII MIJISIX, YHUKHYTH HeOe3MmeK i MaKCuMaibHO e(heKTHBHO BUKOPUCTOBYBATH
HasiBHi y Coryx6u pecypcu, 3BepTaroyu J0JaTKOBO yBary Ha YMOBH, IO CIIPUSIIOThH
nofanbIiil TiHizaiii ekonoMmikn. SWOT-anasni3 1omomMoske CTPyKTYpyBaTH HasIBHY
iH(popMaIliio PO CTaH OpPraHy, YIIOBHOBAKEHOTO TPOTUIIATH KPUMiHAJIBHUM TIPO-
siBaM y cepi eKOHOMIKM Ta KPUMIHOTEHHY CHUTYaIlifo B Jep:KaBi, 1100 3amyCTUTH
MeXaHi3MU JleTiHi3allil eKOHOMIKHU; pe3yJabTaTh aHa i3y Ta NPUWHATI Ha WOro Tij-
cTaBi pileHHs MOBUHHI (hiKCyBaTHCS i HAKOMMYYBATHCS, aji)Ke TaKUH CTPYKTYPO-
BaHUI JIOCBi/l € OCHOBOIO YIIPABJIiHCHKOI AisIIIBHOCTI OYIb-sIKOTO MTPABOOXOPOHHOTO
Oprany.

[IpaBusbHO i BUACHO BXKUTI cTpaTeriyHi pillleHHs BiZIirpaloTh ChOTO/IHI KIOYOBY
PoJib B e(DEeKTUBHOCTI JIIATBHOCTI OpPTaHy. 3peliToro, caMe BOHU MaiOTh BUPIITATbHUN
BIINB HA CITPOMO’KHICTb TTPABOOXOPOHHOI CUCTeMU e(PeKTUBHO MPOTUIATH KPUMi-
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HaJIbHIN eKOHOMIUHIN [isIbHOCTI Ta 3abe3ledyBaT eKOHOMIYHY Oe3IleKy JAepKaBu
B I[IJIOMY.

Taxum unaOM, SWOT-aHasi3 — 11e o1iHKa PeajibHOTO CTPATEriYHOTO CTaHy Ipa-
BOOXOPOHHOI CHUCTEMU, IO TTOKA3Y€, HACKIIbKU 11 MOTOYHA CTPATETis BiAMOBIfaE il
BHYTPIIIHIM pecypcaM i yMOBaM 30BHIIIHBOIO CepPelOBUIIA, MOKJIUBOCTSIM BILIUBY
Ha KpMMiHaJIbHE CEePELOBUIIE Ta CTBOPEHY Helo iHdpacTpykTypy. Tpeba ycBigomiiio-
Barw, 1o 1pu 3aiticnenni SWOT-anamisy 10cTiIHUK Ma€e CIpaBy 3 MapamMeTpaMu, SKi
XapaKTepU3yIThCA CKIAHICTIO 1 HEBU3HAYEHICTIO (B TOMY YHMCJIi yepe3 BiJICYTHICTh
HOBHOI iH(opMallii Ipo HMX), IO BUMATA€ BiJl HHOTO OiJIBIIOI yBaru, peTeabHOro
BiIGOPY Ta BIYMJIMBOTO aHAJII3y CTATUCTHYHUX 1 (PaKTOJIOTTYHUX JAHUX, OIIHKU TXHIX
npioputeTiB. YacTo BasKKO 3pO3yMiTH, K i3 3aITPOTIOHOBAHUX TTapaMeTpiB HACTIPaB/Ii
€ OCHOBHUMU. BKJIIOYEHHST OKpeMUX ITapaMeTpiB TICHO TOB’s3aHe 3 TUIIOBOIO TTIOMUJI-
KO0 — HaMaraHHSAM 3aJy4UTH JI0 3araJibHOTO CIMCKY stkoMora Oijibiie iX 4ucJio.
OzHaK KiJbKiCTh TTapaMeTpiB He Mae GyTH OiJIBINOI HixK 5—7, iHaKIe 3AiHCHEHHS
peanbHoro SWOT-anani3y crae nemosxxausum [9, c. 36].

Kitouosi mapamerpu omiHKu cuibHuX i ciaabkux SWOT-anasmisy oXOIumonTh
CHUCTEMY €JIEMEHTIB, 10 XapaKTePU3YIOTh epexmusnicms CUCTEMU Ta CTYTiHb iX
BANCIUBOCTNI 30 NPUHUUNOM Fx4.:
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CUCTeMI KOMYHiKalliil Ta
TTOTO/’KEHD )
3abesreyeHicTnb JIOACHKUM X X
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ITnanyBanus cuil Ta 3aco0iB X X

Takoxx cJiiji 3a3HAYUTH, 110 TPU MIPOXOJPKEHHI eTalliB KJIACUYHOTO aJrOPUTMY
SWOT-ananisy y pasi, Ko TTOBHOIIHHE TIO/I0JIAHHS TPY/IHOIIIB BUXO/UTDH 32 MEXi
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MMOBHOBAKE€Hb OPraHy, YIIOBHOBAXKEHOTO MPOTUAISATU KPUMIHAIBHUM IIPOSBAM Y
cepi ekoHOMIKHM, Ta MOTpedye 3aaydeHHs MOTeHIiany KiJIbKOX IHCTUTYIIN, TOAL
MOYATKOBI /IaHi Ta Pe3yJbTaTh aHali3y He OyIyTh MaTH JOCTATHHOI TOBHOTH (CHC-
TeMaTHU3allil) 100 BUPIMIEHHS TTPOOJIEeMH, a 3MOKYTh BifIoOpa3UTH JINIIE MOKJIMBI
cTpaTerii TPOTHUIii 3JI0YMHAM, OKPECTIEHUX JIUIIIe HOTO TTOBHOBAKEHHSIMU. Y 3B’SI3KY
3 IIUM TpoToHy€eThed 3acTtocoByBat SWOT-anasia He B MOPSAIKY TTPOTH/IIT 3arpo3i,
a HaBIIAKW — 3 TIOIVISIAY OopraHisailii Ta (OYHKIIOHYBaHHS 3J0YMHIB y cdepi eKoHO-
MIKH{ 3 TaK 3BAaHUM YAaCTKOBUM Ta TTOBHUM KPUMiHAJbHUMU ITUKJIOM (OKpeMi KprUMi-
HaJIbHI TEXHOJIOTIT (CXeMU BUMHEHHSI 3JI0YMHIB) MICTSATh y cOOi CHCTEMY 3JI0UMHIB,
MOEHAHUX E€AUHUM 3ayMOM Ta CTPYKTYPHO i€papXivHoi0 MOOYI0BOIO 3J0YNHHOT
oprasisariii) sik CCTeMH, 1110 Ma€ TeBHY BEePTUKAJIbHY Ta TOPU3OHTAJIBHY CTPYKTYPY,
3B’43KM 1 BIJIHOCUHM, B3AEMO/II€ 3 30BHINTHIM CEPEOBUIIEM, MAE HU3KY CHUCTEM-
HUX (CUCTEMOYTBOPIOBAJIbHUX) BJIACTUBOCTEH 1 € CTiiikoo Toito. Taka mocraHoBKa
MUTaHHS TOTPeOYE TEKOMITO3UITIT CUCTEMI HA KOMITOHEHTH (TTICUCTEMU i eJIEMEHTH )
3 METOI0 BCTAHOBJIEHHS OTO CTPYKTYPHO-(DYHKITIOHAIBHOI CXeMU — BUSIBJICHHS BCiX
VYACHUKIB SIBUNIA Ta B3AEMOBIIHOCUH MixK HUMU [6]. TinmoTeTnyHo, Takuit mi/Xi/; Mae
3abesneynTy GiJbIN MOBHE (CHCTEMHE) MOCJi/KEHHST OKPEeCJIeHOl TpobaeMu, BUi-
JIEHHSI 11 «c1abKuX Miciib» (Touok OidypKariil), BIUIMB Ha SIKi IOBUHEH IIPU3BECTH 10
pyiiHYBaHHS CHCTEMHE, TOOTO TIOPYIIEHHST IIIICHOCTI CIIOCOOIB, TOCIIOBHOCTI orepa-
11ii4, 1X PEKUMIB, SIKi y CBOIM CYKYITHOCTI ITO€HAHI B JIAHITIOTH 3JI04MHHOI JiSIBHOCTI
Ta € eJIeMEeHTaMU CUCTeMM KPUMiHAJbHMX BIJHOCHH, a TaKOK HelTpasisallii ocio,
YCTaHOB Ta OpraHisalliii, 3aJy4eHux /10 I[bOTO IPOIECY, 3 METOIO MePelIKo/KaHHI
BUYMHEHHIO 3JI0YNHY.

Haiibinbimr edexruroo mopens SWOT-ananizy Moke BUTISIIATA Y MOETHAHHI
3 PESTEL-ananizom (puc. 2) st getajisaliii BIVIMBY Ha JOCTIKYBaHy TPoOaeMy
30BHIIHIX 1 BHYTpilHIX (hakTopiB riobanbHoro xapakrepy. PESTEL-anamiz — e
AHAJTITUYHUI IHCTPYMEHT cTpaTeriydoro mianyBanus. A6pesiatypa PESTEL yrBopena
Bijl cKopoueHHs mectu aHriiicbkux cis: Political (mositnunmii), Economic (ekoHo-
miunuii), Social (corianbuuit), Technological (texnomoriunuit), Environmental (exo-
soriuna) i Legal (seranmpumii (npaBoswuit). Ileit aHasmi3 cripsiMOBaHWiA Ha BUSIBICHHS
TTOJIITUYHNX, EKOHOMIYHUX, COIIAIbHUX, TEXHOJOTIYHUX, €KOJIOTIUHNX Ta IOPUANIHUIX
ab0 3aKOHO/IABYMX ACIEKTIB 30BHIIMHLOTO CEPENOBUINA, sIKi MOKYTh BILIMHYTH Ha
crparerio pobotu cay:x6u (inancoBux posciimysanb (nami — CDOP).

Cyraicte PESTEL-ananisy nonsdrae y BUSBJIEHHI ¥ OIiHIN BILIMBY (hakTOPiB
MaKpOoCepeI0BHINa Ha Pe3yJIbTaTi MOTOYHOI i MaitbyTHboI mistibHOCTI CDP.

Meroio PESTEL-ananisy € Bijicresxennst (MOHITOPUHT) 3MiH MaKpOCePEJIOBHIINA
3a MecTuMa BY3J0BUMU HANPIMKAMM i BUSIBJEHHS TEHJEHIIIN, 1O/Iii, HEeIiKOH-
TPOJIbHUX OPTaHy, YIOBHOB)KEHOMY TPOTHISITH KPUMiHATBHUM TIposBaM y cdepi
€KOHOMIKH, ajie sIKi BIUTMBAIOTh Ha MIPUNHSITTSI CTPATETiYHUX PillleHb 110710 3abe3Iie-
YeHHsI eKOHOMIUHOI Oe31IeKH Ta MPOTH/Iil 3/I04rMHaM y cepi eKOHOMIKH.

[TomiTnunnii hakTOp 30BHIIHBOTO CEPEIOBUINA BUBUAETHCS B TIEPIITY YEPTY JIJIsS
TOro, 11106 MaTH YiTKe YsBJIEHHS IIPO HAMipU OpPraHiB Jep:KaBHOI BJIAAM IIPO IIPOBE-
neHHs pedopM y GicKambHil, TPABOOXOPOHHIN Ta CYOBUX CHCTEMAX, PO MOJITHIHY
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BOJIIO Ha 6OPOTHOY 3 KOPYIILIEIO I PO 3acO0M, 3a JAOIOMOTI0IO SIKUX JiepsKaBa BIIPO-
Ba/I’KyBaTHMe CBOIO TIOJIITUKY.

PESTEL

Puc. 2. Monenp noepnannsg PESTEL- i SWOT-anamnizy

AHasi3 eKOHOMIYHOTO aCIeKTy 30BHINTHBOTO CEPEe/IOBUIIA I03BOJISIE 3PO3YMITH
(ickampHy TOJITUKY IePKABU, CTAH €KOHOMIYHOI KPU3H, CTAH PiBHS JIOXO/IIB i HAKO-
NUYeHb HaceJIeHHd, HasgBHICTh 1 XapaKTep JepKaBHUX MPOTrpaM MiATPUMKHU MTiATPU-
E€MHUIITBA, IHCTPYMEHTHU BILTUBY HA iSJIbHICTD MiATTPUEMCTB, 3aX0/I1 PETYIIOBAHHS,
HiATPUMKY TiAnpueMHuITBa (icHy04i Mibru Ta cyOcuzii), mpeBanoBaHHs 3a60-
POHHMX MPUHIUIIB PETYJIIOBAHHS €KOHOMIKM HAaJl CTUMYJIOIOUUMH, TTePEPO3NOIiI
BJIACHOCTI Ta iH.

BuBuenHs coriasibHOTO KOMIIOHEHTA 30BHIIHBOTO OTOYEHHS CIIPSIMOBAaHE Ha Te,
11100 YCBIIOMUTH # OI[IHUTH BILUIMB Ha CUCTEMY IIPOTHIi 3JIOYMHHOCTI TaKUX COILi-
AJIbHUX SIBUIL, K 3yOOKIHHS HaceJeHHs, JOBipa JIoAel 10 OPraHiB BJaiu, 30KpeMa
JI0 TIPAaBOOXOPOHHUX OPTaHiB, MITpaIliiiHi TIPOIeCH, CTABJIEHHS JIO/Ie 10 aHTUTPO-
Ma/ICbKOI TTOBEIIHKYU TOMIO.

AHati3 TeXHOIOTTYHOTO KOMIIOHEHTA JI03BOJISIE TIepedayaT MOKIMBOCTI, TIOB'sI-
3aHl 3 PO3BUTKOM HAyKW W TEXHIKH, JOTIOMAra€ BYACHO aJ[allTyBaTUCh /0 YMOB
JMUHAMIYHOTO KPUMIHAJBHOTO CepPeIOBUIIA U MIBUAKOTO TePEeOCHAIeHHS BJIACHOTO
iH(pOPMAITITHO-TEXHOJOTIYHOTO Pecypcy, NIBUIKO OCBOIOBATU OCITHEHHS Pi3HUX
HayK i rasy3eli moeTHaHHAM 3yCUJIb (DaxiBIliB Pi3HUX CIEIiaTbHOCTEH, KOMIIETEHTITIH,
YIIPOBA/KEHHS HOY-Xay y IIPOLeCH YIIPaBIiHHA I opraHizaltii AisJIbHOCTI TOLIO.

AHaJti3 1mpaBOBOro KOMIIOHEHTA J03BOJISIE: Tepe0aYuTH MOKJIMBOCTI, TTOB’SI-
3aHi 31 3MiHAMM YMHHOTO 3aKOHOJABCTBA 200 THX, SIKI BUKJIOYAIOTh CHCTEMHICTh Y
Mi/IX0/1aX MO0 HoTo (DOPMYBAHHS; YCYHYTHU HMITYYHO CTBOPEHI TTPOTATUHUA Yy HbOMY,
SIKi YHEMOXKJIMBIIOIOTh TTPOBENICHHS e(peKTUBHOTO PO3CJiyBaHHS Ta MPUTATHEHHS
BUHHMX /IO BiZIMOBIIAMbHOCTI; 3aIlPOBAKyBATH TIPOTPECUBHI TAXOAN 1010 3a6e3-
MeYeHHsd KPUMIHATbHO-TIPABOBOI OXOPOHM CYCIIJIbHUX BITHOCUH Ta iH.

AHasti3 eKOoIOriYHOr0 KOMITOHEHTA JI03BOJISIE BUSHAYNTH €KOJIOTIuHi pobJieMu B
PerioHi, MOKJIMBOCTI KOHKPETHOTO BUPOOHUIITBA Y IEBHOMY PErioHi, CCTeMy Ipsi-
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MUX aZMiHICTPaTUBHUX 3a60POH, 1O 0OMEKYIOTh PO3BUTOK €KOJIOTTYHO IHKIIIUBUX
BUPOOHMIITB, & B JCSKUX BUIAAKAX 1 X 3aKPUTTSI.

Eranu nposenenns PESTEL-anamisy taxki:

1. Po3po0JisieThest Tiepestik 30BHIIIHIX cTpaTerivHuX (aKTopiB, MO MAIOTh BUCOKY
HMOBIpHICTD peasrizartii i BIVIMBY Ha MOKJIMBIcTh BukoHaHHst GyHKIii CDP y 3a6e3-
HeYeHHI eKOHOMIYHOI Oe31IeKH JepKaBH.

2. O1iHI0ETBCA 3HAYNUMICTD (HMOBIPHICTD 3/IMICHEHHS) KOKHOI MO HA MO3K-
JIMBICTh BUKOHAHHS 3aBJaHb MPOTU/ii 3JIOUMHHOCTI Y cepi eKOHOMIKH IMIJISTXOM
IIPUCBOEHHS 1M1 NEBHOI Baru BiJi ofuHUIl (HAWBaXJUBINIA) /10 HYJS (HE3HAUHA).
Cyma 3HaueHb MOKa3HUKa Barv KOKHOTO (DaKkTopa MOBUHHA JIOPIBHIOBATA OJMHUIL,
1110 3a6€31eYyEThCS HOPMYBAHHSIM.

3. JlaeTbcst OIiHKA CTYTIeHsT BIUIMBY KOKHOI (hakTopa-1o/iii Ha CTpaTeriio mpo-
TUIT 3JI0YMHHOCTI 32 II'ITHOAIBHOIO LIKAJIOK: «II'SITh» —CHJIbHUI BILIUB, CePi03HA
Hebe3IeKa; «OAMHNIIS» — BiJICYTHICTD BILINBY, 3aTPO3HL.

BusnavaroThest 3BasKeHI OIIHKY MIJISTXOM MHOXKEHHS Barv (pakTopa Ha CUJTY MOTro
BIIJIUBY 1 MiJ[PaXOBYETHCS CyMapHa 3Ba’KeHa OIliHKA e(DEeKTUBHOCTI TaKOl cTpaTerii.

CymapHa o1liHKa BKa3y€ Ha CTYIiHb TOTOBHOCTI OpPTaHy, yIIOBHOBAa)KEHOTO TIPO-
TUJIISITH KPUMIHAJTBHUM TIPOSIBaM y chepi eKOHOMIKH, pearyBaTu Ha TIOTOYHI 1 TIPO-
THO30BaHi (HaKTOPH 30BHINTHBOTO CEPEOBUIIA.

Bucnosox. Takum unHoM, mpobsemMa oOymoBU epeKTUBHOI cucTeMu 3abe3-
MeyeHHsT eKOHOMIUHOI Oe3MeKH, 30KpeMa TPOTH/Iil 3J0urnHaM y cdepi eKOHOMIKH,
00yMoOBHIIa HEOOXiHICTD TOIIYKY eMEeKTUBHUX MiJAXOAIB 1 METOIIB, Cepell SKUX €
SWOT-anasnis. Takuit mizxiz ga€ peajibHi MOXKJINBOCTI BUSHAYUTHUCH 3 KOHKPETHUMU
CTpPATETIYHUMM 1 TAKTUYHUME 3aX0aMU TPOTH/IIT 3JIOYMHHOCTI y chepi eKOHOMIKH,
3MEHIINTU PiBeHDb KPUMiHATI3aIlii TOAATKOBUX BiTHOCUH I KPUMIHAJIBHOI CKIA0BOI
TIHBOBOI €KOHOMIKM, BU3HAUUTH TIJISIXW PYHHYBAHHS KPUMiHAIBHOI iH(MPACTPYKTYpH
3JIOYMHHOCTI ¥ chepi eKOHOMIKH, MiABUIMTH PiBeHb EKOHOMIUHOI GE3IEKN JePKaBH
Ta PErioHiB, CTaHe KJIHYOBOIO JAHKOI OY/b-SKOT0 PO3CJIiyBaHHSI.
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Application of SWOT and PESTEL analysis in combating economic crimes and when
identifying threats to economic security of the state

The article examines the state of economic crime in Ukraine based on SWOT and PESTEL analysis
when determining economic crimes as a threat to the economic security of Ukraine as well as using
these analytical methods to identify the ways of combating economic crimes and destruction of criminal
infrastructure.

It is determined that the SWOT analysis is a process of establishing the links between the most
common for the system, including law enforcement one, opportunities, threats, strengths (advantages),
weaknesses, the results of which can be later used to formulate and choose the strategies of the activities.
The SWOT analysis is carried out to study the possibility of the impact of a law enforcement agency as
a part of law enforcement system on particular criminal environment. SWOT analysis is a kind of tool
which does not contain the ultimate information on decision-making, but allows to organize the process of
consideration of all available information using their own opinions and estimates.

SWOT analysis makes it possible to form a common range of strategies for combating crime in
accordance with their features — mutual influences of a law enforcement agency and criminal environment.
Wide application and development of the SWOT analysis is explained by the fact that strategic management
is associated with large volumes of information which should be collected, processed, analyzed, used, and,
therefore, there is a need to find, develop and apply the methods of such work.

The essence of PESTEL analysis is to identify and assess the impact of macro factors on the results
of current and future activities of the authorized body to counter criminal activity in the economy.

The purpose of the PESTEL analysis is tracking (monitoring) the changes of macro environment on
key areas and identifying the trends, events which are outside the control of the body, but still have an
influence over strategic decisions on ensuring economic security and combating economic crimes.

The political factor of the external environmental is studied primarily in order to have a clear idea
of the intentions of the government to carry out reforms in the fiscal, legal and judicial systems, political
will to fight corruption and of the means by which the state assumes to implement its policy.
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The analysis of the economic aspect of the external environment allows us to understand how
economic resources are generated and distributed on the state level as well as state fiscal policy, the state
of economic crisis, income and savings of the population, the existence and nature of the government
programs to support entrepreneurship, the tools of influence on enterprises, regulation measures, business
support (existing exemptions and subsidies), the prevalence of prohibitive principles of economic
regulation on stimulating ones, redistribution of property and others.

The study of the social component of the external environment is aimed at understanding and
assessing the impact of such social phenomena as poverty, people’s trust in the authorities, in particular
law enforcement agencies, migration, people’s opinion regarding anti-social behavior and others on the
system of combating crime.

The analysis of the technological component allows to foresee the opportunities associated with
the development of science and technology, timely adapt to the dynamic criminal environment and fast
upgrading of their own information technology resources, learn quickly the achievements of different
sciences and industries by combining the efforts of specialists in various disciplines, competencies, know-
how implementation in the management and organization and others.

The analysis of the legal component allows to provide the opportunities associated with the changes
in current legislation or those that exclude the systemic approaches for its formation; eliminate artificial
gaps that make it impossible to conduct an effective investigation and bring the perpetrators to justice;
implement innovative approaches to ensure criminal and legal protection of public relations and others.

The analysis of environmental component allows to determine the environmental problems in the
region, the possibility of specific production in a particular region, a system of direct administrative
restrictions that limit the development of environmentally hazardous industries, and in some cases, their
closure and others.

Keywords: economic (tax) security; economic crime; analysis; threat; strategy of combating
crime.

Haditiuna do pedxonezii 21.02.2017 p.
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COUIAABbHI MEPEXI IK OAUH 13 IHCTPYMEHTIB
HAKOITMYEHHA TA TTIPOTUTNIPABHOIO
BUKOPUCTAHHS NMNEPCOHAABHUX AAHUX TPOMAASH

Pozensinymo okpemi acnexmu HaxoNUYeHHs. 8 COUIANbHUX MePeHcax 0CoOUCMUX OaHUX KOPUCTYEA-
uig. IIpoananizosano nezamusni naciioku posmiwenns idenmuikyouux oanux ocobu sk Ons nei, max
i Onst inmepecie nayionanvhoi 6esnexu @ yiiomy. 3anponoHOBano KOHKpemui Kpoku Oisi 6UpOOLeHHs.
npunLUN06o Hosux nidxodie do 3abesneuenns 3axucmy inmepecie 0coOu, CYCNiIbCMea ma 0epicasi y
ingopmayitiniti cepi.

Kmouosi cioBa: indopmaritiiina 6esnexa; [HrepHeT; colliagbHi Mepeski; HAaKOMUYEHHST [IepCoHalb-
HUX JIAaHUX TPOMA/ISTH; TPOTUTIPaBHE BUKOPUCTAHHS TIEPCOHANBHUX IAHNX TPOMAJISIH.

Yepnouu P. @., xauauaat I0pUANIeCKUX HAYK, TOIEHT Kadenpsl mpaBoBeaeHus, JKuToMupckuit
HAIMOHAJIbHBIN arpo3KOJIOTHYECKUN YHUBEPCUTET, YKpanHa, T. Kuromup.
e-mail: ChernysRF@gmail.com ; ORCID 0000-0003-4176-7569

ConupajnbHble CeTH KaK OMH U3 HHCTPYMEHTOB HAKOIUICHUS U NPOTHBONPABHOIO HCIOJIb30Ba-
HUS NePCOHAJbHBIX /IaHHBIX I'PaK/IaH

Paccmompenvt omoenvivle acnexmol HAKONAEHUS. 8 COUUALLHDIX CEMSX TUUHBIX OAHHBIX NOIb306A -
menei. [Ipoananusuposanvl HezamugHvie nOCACOCMEUS PA3MEUEHUS UOSHMUDUUUPYIOUUX OAHHBIX JUld
Kax Onst 1ezo, max u Osk UHMEPecos8 HAUUOHAILHOU Gesonacthocmu 6 yeaom. IIpednoicenvt Konkpemmuvie
wazu no euiPabomKe NPUHYUNUAILHO HOBIX NO0X0008 K 00CCNeUeHUI0 3auUmvL UHMEPecos JUYHOCILL,
obwecmsa u zocydapcmea 8 UHGOPMauUOHHOU cepe.

KioueBsie ciroBa: mHboOpManonHas 6e301MacHOCTD; VIHTEpHET; conuanbHble CeTH; HAKOTJIEHUS
[IEPCOHAIBHBIX JAHHBIX TPAXK/aH; IIPOTUBOIPABHOE MCIIOJIb30BAHUE TIEPCOHAIBHBIX JTAHHDBIX IPAsK/IAH.

Bcmyn. 3araibHOBIZIOMO, TII0 TIPOTITOM OCTaHHIX POKIB COIa/IbHI MePeXKi Tmepe-
crau OyTH BUKJIIOUHO iHCTpYMeHTOM I criikyBanHs. [IlogeHHo MinbioHN Kopuc-
TyBayiB B YChOMY CBIiTI BUKJIAJAIOTh iHGopMallito (y TOMYy YUCJIi i TIepCOHATBHOTO
Xapakrepy), sika y Oy/ib-sIKiil MOMEHT MOKe OyTH BUKOpPHCTaHa abo TMPOTH HUX, abo
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3a MEeBHUX 00CTaBHMH Ha KO/ HaIlloHAJLHUM iHTEepecam. OcobIMBO TOCTPO OKpec-
JieHe TMUTAHHS MOCTAJIO JIJIST HAIIOI IePsKaBU B yMOBaxX (haKTUYHOTO ii mepeOyBaHHsI
y cTaHi HeorosoleHoi BiltHu [16].

Hampukmnan, y ceprai 2014 p. y Takux comiaJbHUX Mepexax, gk «BKontakres,
«OnHokmaccuukny, «Facebooks Ta «Twitters> Gyso 3apeectpoBano monan 40 mutH
yKpaiHchbKknX akayHTiB. [lepiiie mictie yrpumyBasia cotiasibia Mepeska « BKoaTakres —
Gistbir Hizk 27 MutH 00s1iKoBUX 3anuciB. JIpyry cxoauuky nociau «OMHOKIACCHUKI» —
6sm3bko 11 mura akayHTiB (2012 p. — 5 muin akaynTtiB). ¥ Facebook kinbkicTs
yKpaiHChbKUX 00JIIKOBUX 3amuciB nepeBuinmia 3,2 miH [15].

[Tpu oMy, SIKIIO TpoaHaTi3yBaTh KiabKicTh KopuctyBauiB y Facebook, To
JIATIE 3 JIIOTOTO 110 KBiTeHb 2016 P. KiIJIbKICTh YKPATHChKUX KOPHUCTYBAUiB 3pOCya Ha
400 tucstu. Cranom na 25 kBiTHs 2016 p. KopuctyBauamu Facebook Oysm 5,4 muH
rpoMasisiH Ykpainu [8] Ha BiaMminy Bin 3,2 man y 2014 p. 3a HA9BHUMHU JIAHUMH,
49,6 % MOJIOANX YKPAIHINB CTBEPKYIOTD, IO He YSIBJSIIOTh KUTTS Oe3 COmialbHIX
Mepex. Ao 71,9 % 1oaHss KopucTyeThest 3araiom [HTepHeToM, To 65,8 % 3 HUX —
IepeBakHO collialbHuMU Mepexkamu [ 14].

3aHENOKOEHHST BUKJIUKAE TOW (DaKT, 1[0 CYyYaCHUN CTaH HAKONMUYEHHs Ta 30e-
PEKeHHST TIePCOHATBHUX MaHUX TPOMAJISH Y COIAIbHIX MepesKax CTBOPIOE B TOMY
YUCHTI ¥ TATPYHTS /I 1X 3a/Ty9eHHS JI0 TPOTUIIPABHOI JIISIIIBHOCTI HA TKOY /IePKaB-
HUM iHTepecam MpeICTaBHUKAMU CIIEIHaIbHUX CIysKO iHO3eMHUX sepkaB. OcobmmBol
AKTYaJbHOCTI JOCTI/PKyBaHe MUTAHHS HA0yJI0 B KOHTEKCTI BepeHHs: Pociiichkoio
Depeparttiero «ribpugHOi BiiiH» cTOCOBHO YKpainu. Ha »xasb, po3poOka criocobiB
HPOTUIIT BKA3aHOMY BULY 3JIOYMHHOIL JisIJIbBHOCTI 3HAUHO BiZICTa€ BiJg MOTPed MpaBo-
0XOpoHHOI TipakTuku [18, c. 367].

Ananiz nimepamypnux danux i nocmanosxa zaoaui docaidxicenns. besno-
CepeIHbO HAYKOBUM JIOCJIIKEHHSIM TIPOOJEeMHUX NMUTaHb y iH(popMariiitiil cdepi
saimanucsa B. M. bpuxxko, O. O. bapanos, K. . berskos, B. /I. [aBaoBcbknii,
J. B. Jlanze, A. I. Mapymak, B. C. Ilum6asox, M. . IlIseup Ta in. OxHak nepe-
BajkHa OL/IBIIICTh TX HAYKOBUX IPallb CTOCYBAJacsd BUKJIIOYHO TIOOATBHIX MUTAHb
3abesnevyerHs iHbopmarliiiHoi Gesrexn 6e3 TPYHTOBHOTO aHaJi3y (DYHKIIOHYBaHHSI
COTliaJIbBHUX MepeX, 1X BIUIUBY Ha CBIIOMICTh TPOMAJISH, CHeNU(iKU HAKOMWYEHHS
MEPCOHATBHUX JIAHNX Ta MOKJIMBOTO TIPOTUIIPABHOTO BUKOPUCTAHHS BCymeped BOJi
OCTaHHIX.

Memoto cmammi € TpyHTOBHIUI aHai3 crienn(iki HAKOTTMYEHHST TePCOHATBHUIX
JMAHUX TPOMAJISTH Y HAWOLIBIN MOMYJISIPHUX Y HAIMi KpaiHi cOMiaJbHUX Mepeskax i
BUPOOJIEHHST KOHKPETHUX TIPOIO3MIIIiA 111010 HeoOXiHOCTI BHECEHHST 3MiH 10 HAaIli-
OHAJIBHOTO 3aKOHO/IABCTBA 3 METOI0 BPETYJIIOBAHHS OKPEMUX MTPOOJIEMHUX MTUTAHD Y
BKasaHiil cepi.

Ocnoeéna wacmuna. llepesyMoBOI0 CTBOPEHHS COIIaJbHUX MEPEK CTaja po3-
pooka B 1951 p. P. Comomonoddum ta A. Pamoprom T. 3B. «Teopii mpo coliaibHi
Mepexi» [6]. Ynepire tepmin «coliaabHa Mepeskas OyJI0 BKUTO MPEACTaBHUKOM
ManuecTepchbKoi KON aHTIINChKUM coitiosioroM /Ixxeiimcom baprcoMm s Bu3Ha-
YeHHsT 3pa3KiB COMiaTbHNUX 3B’SI3KiB, SKi UM Y PO3Pi3 TPAAUIIITHUX /15T OaraTbox
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COII0JIOTIB MOHATE: 0OMeKeHi Tpynu (1IeMeHa, ciM’T) abo Taki coltianbHi KaTeropii,
SIK CTaTh YW eTHIYHA HaJeXkHicTh Tomo. OmxHave cotianbHa Mepexa B [HTepHeTI y
KJIACMYHOMY BMIJIsiI 3'siBusiacst Jiuie depes monaza 40 pokis — y 1995 p. Ile 6yB
aMepUKaHChbKMiT mopTas classmates.com (cortianbha crimbHoTa «OMHOKIACCHUKIY €
AQHAJIOTOM BKAa3aHOTO CAalTa).

[Ipore ogimnifinum moyaTkoM iX «KUTTS» npuitHgato BBaxkatu 2003-2004 pp.
Cawme y 1ieit nepioz OyJ10 samymuieno taki pecypen, sk LinkedIn, MySpace i Facebook
[20].

3apas collianbHi Mepexi, 3Bakaloun Ha 3a/eKJIapOBaHy MeTy iX CTBOPEHHS —
CIIJIKYBaHHS, H3/IAl0Th KOPUCTYBayaM yCi MOKJIMBI /17151 1IbOTO IHCTPYMEHTHU — Bizleo,
vath, 300paxkerts, 6J0ru, Gopymu ToIo. Ajie Opsi] 3 UM BOHK HAMIOBHEHI HETo-
TpibHOI0 permamoro (criamom). CTae 3po3yMiJINM, 110 3aCHOBHUKU COIIAIBHUX MEPEsK
CTBOPIOIOTH 1X, TIEPII 32 BCE, 3 KOMEPIIINHOW MeTO (PeKJIaMOIaBIli TIJIATATh TPOIITi
3a MIOKa3 KOHTEKCTHOI PeKJIaM1), a BKe MOTIM JIJIs1 CIIJIKYBaHHS JIO/IEH.

He Buxsukae cymMHiBiB TOI (hakT, 1O y COIIQJIBHUX MEPEX € TeXHIUYHI MOXK-
JIMBOCTI BiJICJIIIKOBYBATU iH(OPMAIIIIO PO CBOIX KOPUCTYBauiB, iX aKTUBHICTDb Y
Mepeski [HTepHeT He3asiesKHO Bijl TOTO, 4i epedyBaloTh BOHU B COI[albHIN Mepeski,
TOOTO MiCJIsT BUXOMY 31 CTOPIHOK COIiaJIbHOI MEpPEeXKi, a TaKOK MPO KOPUCTYBAUiB
Mepexi [HTepHeT, siKi B3araji He MalOTh aKKayHTa B COIAJbHIN Mepexi, NIJISXOM
CTBOpPEHHS TTPO(iTiB HE3APEECTPOBAHUX KOPUCTYBaUiB [3]. AJie Jk 3HAUHY YaCTUHY
MEPCOHATBHUX JIAHUX KOPUCTYBAUi COIAIBHIX MEPEK TOBIIOMIISTIOTH T0OPOBIJIHHO.
CorianbHi cepBicu nepenbavaoTh posmileHHs B IHTepHeTI BimomocTeii, sKi Tak
4y iHakmie (d4epes peecTpaliiiHi gaHi, 0COOJIMBOCTI MOBEAIHKN Y BipTyaJbHOMY
[POCTOPI) M03BOJIAIOTH ifeHTH(IKYBaTH 0cOOY KOpUCTyBada. 30KpeMa, GiIblricTh
colliaJIbHUX Mepex Iependadyac po3MillleHHsl Ha IIepCOHaNbHIN CTOPIHIN Mpi3BUIa
Ta iM’¢, aTU HAPOJKEHHS, CTaTi, MicIld HapoKeHHs (MIPOXUBAHHS), MICIIS HaB-
yaHHa/poboTu, nocaau, iHGopMmallii Mpo cimMeiiHe cTaHOBUINE, BIIOMOCTEH MPO
6aTbKiB, 6patiB/cecrep, aiteit Tomo [10]. ITicist BBeseHHs 3arajbHUX BijloMOCTel y
XOJIi 3MiCTOBOTO HAIIOBHEHHS BiJIMOBITHOT CTOPIHKU MOKYTb J0/IaBATUCS JIaHi TIPO
(daxT 31 CBOro0 0COOMCTOrO JKUTTS, Pijl 3aHATH, 3aXOIJIEHHS, HAI[IOHAJIbHICTD, BipoO-
crioBiganns, ceitimau, Homep 1CQ, Skype-izenTrdikaTop, MapTiiiHy HaJleKHICTB,
KOJIO ZIPY3iB, KOJIET, AIIOBUX TapTHEPIB TOm0. 3Aeb6iIbIIOro akayHT KOPHCTyBavya
MIiCTUTH Pi3HI CTATUCTHYHI XapaKTEPUCTUKHU HOTO 1epeOyBaHHs B CHCTEMI: IaTy, 4ac
i TpUBaJiCTh OCTAHHBOIO BXOAY Ta IepebyBaHHS B CHCTEMi, ajpecu, BUKOPUCTaHI
NpY TiKJ0YeHH] KoM ioTepa Tonto. CBIiTAWHM, 3aBaHTaKeH] dyepe3 cMapT(OH
i3 BOymoBanum GPS-momysem, mictsath Tounuit yac i GPS-koopaunat micis, B
sakomy OyJio 3pobeHo (Goto, a cleniajbHi cepBicH J03BOJISATH BUSHAUNTHU, AKUM
came MpUCTPoeEM Bu GororpadyBasn ta uu OyJ0 BiApesaroBaHo 300pakeHHs y
penakropi Photoshop.

Ha nmamry mymKky, Ha yBary 3acjayroBy€ BUIIQJIOK, 1[0 TPAITUBCS i3 KOMITIOTEPHUM
BuHaxignukoM [[onom Maxadi. Moro orosocuiu B posnryk Ta apemrrysamm y I'a-
TeMasti 3aB/sKK exif-ganum i3 ororpadiii, siki fioro npusitesi BUKIaIU B [HTEpHETI.
Came TaKkUM YMHOM TIOJTIIIisT BU3HAYMIIA MiCIIe3HAXO/KEHHS I11/103PI0BAaHOTO [J].
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SIk GaurMo, KOJKHA i3 CTOPIHOK KOPUCTYBaya B COIIAJbHIN Mepeski — 11e HeoOMe-
JKEHWH Ta BIZTHOCHO JIETKOJIOCTYITHUI apXiB MOTO NepCOHANIbHUX gaHuX. [Ipu mpomy
HOTPIOGHO PO3YyMiTH, 1O 3BasKAIOYM HA PO3BUTOK CYYaCHWX TEXHOJOTIH, HABIThH Y
TOMY pasi, KoJi BUIleBKaszaHa iHdopMallis Oy/e 3He0CO0IeHOI0 Ui «PEHKOBOIO», 3a
MEBHUX YMOB (3B’sI3KM, CTATHCTUKA TlepeOyBaHHS B Mepeski, 3MicT iHdopMmaitii, mo
«IIOCTUTBCST» TOII0) 0COOY BAACTHCS iIeHTU(DIKYBATH.

Oco611MBOI akTyaJIbHOCTI HaOyBa€e OKpecjeHa mpobjemMa 3 OrJIsy Ha TeHIEHIIIIo
1o iHTerpartii comiaabaux cepsicis. Tak, Ha chorozni Google 3abe3neuye 06’ exHAHHS
JIAHUX TIPO KOPHUCTYBaYiB Pi3HUX CBOIX cepBiciB: comianbHol Mepeski Google+, ciryxOu
enexTpornoi momTu Gmail, Bizeoxoctunry YouTube, dortocepsicy Picasa, cepsicy
yrrandst RSS-kananis Google Reader, cepsicy onosimiennst Google Alerts romio [9].
To6To crane 3pO3yMiJIo, IO PIBHUMU CEPBiCAMU KOPUCTYETHCS O/IHA 1 Ta 5K ocoba. Ta
nepeBakHa OiTbITICTD KOPUCTYBAYiB HABITH He 3[0TALYETHCS, HACKIIBKU IMHUPOKOMY
KOJIy 0cib MOJKe cTaTi BiJJOMOIO HaJaHa HUMU iH(bopMallis. 3azHayeHe 0OyMOBJICHO
THUM, 10 BJIACHUKH TI€PEBaKHOI OLIBIIOCTI COIia/IbHIX MEPEXK 3aleBHSAIOTh KOPUCTY-
BadiB y 3aKPUTOCTI OCOOMCTHX JAHWX Bijl TPETiX 0cib un nependadaroTh MOKIUBICTD
11 YaCTKOBOI'O BIJIKPUTTS JIMIIE 32 3TO0IO0.

Peanii xx cborozieHHs cBijiuaTh 1po iHIIe: HAITPUKIIAJ], KO KOPUCTYBay BiJIKPU-
Ba€ Ha Ty YU iHIIY [HTepHET-CTOPiHKY, TO Y KOHTEKCTHIi peKJaMi PO3MIIlleHO came
Ti TOBApU YU IMOCJIYIH, SKMMU Hallepelo/iHi BiH IIKaBUBCA. [HIIINM IIPUKJIAJOM MOKe
CJIyTYBATH Te, 10 IepeBaskHa OiIbIIICTh COLIAIbHUX MEPEXK MiC/Is BBeAeHHs iHpOop-
Mallii mpo Miciie MPOKUBAHHSI, HAaBYaHHS, €JEKTPOHHY aJ[pecy TOIO, aBTOMATHYHO
IIPOIIOHYE /I0JIaTU JIPY3iB, OJJHOKJIACHUKIB Ta OJIHOKYPCHUKIB.

Hayxosrii, iH1Ii mpefcTaBHUKN CBITOBOI CHIJIBHOTH HATOJONIYBAJIU Ha TOPY-
IMeHHI BJacHUKaMu [HTepHeT-pecypciB (y TepIy 4epry CcolliaibHuX Mepesk) HU3KU
€BPOIIENCHKIX 3aKOHIB PO 3aXKCT IIPUBATHOIO JKUTTsL, 0OPOOIEHHS i BUKOPUCTAHHS
JIaHUX KOPUCTYBadiB 6e3 iX 3roin. 3 METOI0 MPUITHHEHHS TIPOTUIIPABHOL MiSITTBHOCTI
y BKasaHiil ccepi OyJi0 iHIIIIIOBaHO Psijl CyI0BUX 030BiB. 30KpeMa, besbriiicbkoro
Kowmiciero i3 3axucry nanux (Belgian Privacy Commission) 0yJi0 mogaHo M0308B 0
sacHoBHUKIB Facebook, a cymoBuii po3risiz mpoTu mijsioro psijiy aMepUuKaHChKUX
KOMIIaHii 11e KiJibKa pOKiB TOMY iHilioBaB aBcTpiiicbkuii 6isHecmen Mapk Ipamc,
SIKMIT 3aHETTOKOTBCST TIPO 30€PEsKeHHST OCOOUCTUX JAHUX E€BPOIEHIB MiC/Is BUKPUTTIB
kosmmHbOTO KOHTpakTHUKA AHDB Exsapsa CHoyeHa npo macoBe CTeKEHHS ame-
PUKaHCHKKX criercaysko [1].

[Tpu nbomy He BapTo cebe TIMUTH iTIO3iIMU, IO SKIO KOPUCTYBAY BUAATUB
Oyb-sKy iH(bOpMaIlio 4u, HalpuKIaA, (GOTo, TO HOCTYIy 10 HEl UM MOKJINBOCTI
BIJIHOBJIEHHS BKe He Oyze. BinburicTh rpoMajisii He 3aMUCIIOETCS HaJl THM, IO
indopmatis, aKy onyOJiKOBaHO Ha 3araJbHOJOCTYIIHUX pecypcax (B TOMY YMCIIi iy
COIIJIBHUX CIIJIbHOTAX), 32 IIEBHUX YMOB MO’Ke 3aJIMINUTHACI TaM Ha3aB:K/1, HABIThb
micJist Toro, sk ii 6ys10 BUgaIeHo. BBaxkaeTbes, 0 Take TMOHATTS SK <«aHOHIMHICTb»
Yy Cy4yacHUX yMOBax € (iKIi€io. AHAJOTIYHOI AYMKHU TOTPUMYETHCS U BJIACHUK
BesnKkoro jerektuBHoro arerrcrsa Pallorium (CIITA) C. Pambam. 30kpema, y CBOIi
jonosizi Ha kougepentii xakepis Hackers On Planet Earth y 2010 p. y Heio-Mopky
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BiH 3a3HauuB: «DBijbIe HIYOTO He BUIASIETHCS, HE CTUPAETHCS U He 3a0yBAETHCA.
Hiuoro 3 Toro, 1o BU po3MicTiIN B Mepexi, Hi TBiTy, Hi Gs1ory, Hi CMC, aHi Be6-cTO-
PiHKH, aHi BeG-CTOPIHKM, SIKY B BUAAIWIM Yepe3 15 cekyH micas myOsikaiii, Bu
Bxke He 3miHuTe. Hivoro. Sk Tisibku BU 11€ pO3MICTUIIN, BCE BCMOKTYETHCS B CUCTEMY,
IHJIEKCYETBCS, IPUB’A3YETHCS /10 BALIOrO IMEHI 1 1 MOXKY Ile oTpuMatu. [ Bu Bxxe He
3aKeHeTe JUKMHA Hazaj y Tidimky> [19].

Tax, oguH i3 KopucTyBauiB corianbHol Mepexi «Facebooks 3BepryBest 3 odirriii-
HUM 3BEPHEHHSIM 3 ITPOXaHHSIM HA/IaTH BCi BiZIOMOCTI MOJI0 CBOTO aKayHTY i BUSIBUB
cepell HUX JIaHi TPUPIYHOI JaBHUHM, sIKi Oy/IM BUAAJEHI HUM Ha [EPCOHAIbHIN CTO-
pintmi [11].

OxpiM BUAMMOI IITKOIM, COIiaIbHI MepPeKi MiCTSATh HEBUIMMI 3arpo3H, siKi 0Co-
6,MBO akTHBi3yBasucs B xoxi nposegerds ATO Ha cxoxi YkpaiHu — Iie HaKOIIU-
YeHHS 1 IPOTUTIPaBHE BUKOPUCTAHHS iH(MOPMAIlii PO KOPUCTYBAUIB MPEICTABHIKAMHI
crrerearyk6 Pociiicbkoi Deneparii. Ha Hamty aymKy, Taka JisIbHICTD 3IiIICHIOETHCS
3 METOIO BIJIUBY Ha CBiJIOMICTB 1 Mi/ICBIIOMICTh TPOMAISTH (HacaMIlepel MOJIOJIi) Ta
(hopmyBaHHSA y HUX aHTUTPOMA/ICbKOI TTO3UTIii (HEOBipU 10 YMHHOI BT, TPABO-
OXOPOHHUX OPraHiB TOIIO), & TAKOXK CIIOHYKAHHS /0 BUNHEHHS aKTiB HEIOKOPU YU
IHIIUX TIPOTUTIPABHUX JIiif, SIKi MOXYTb MPU3BECTH SK 10 AecTabimizarii cycriib-
HO-TIOJIITUYHOI CUTYyaIlii BCepefinHi KPaiHu, Tak i 0 HAaHECEHHS TKOIN IMIJKY Jep-
JKaBu y cdepi 30BHITHBOIIOMITUYHUX BiTHOCHH.

[Ile 3 2010 p. y @CBH PO novanu npaiioBatu inGopMaliiitHo-aHaIi THYHI CUC-
TeMU JIJIst MOHITOpUHTY iHTepHeT-3MI, 6sorocdepn i corvepesk. Ilepiri pokn BoHM
BMIiJIN TIPAIiOBATH JIKIIE 3 BiKpuTOoto iHdopmaitiero. ToOTo, AKIINO iHTEpHET-KOPHUC-
TyBad NMPUXOBYBaB PO cede iH(pOpMaIliio 3a JOMOMOTOI0 HAMAIITyBaHb COIMEPEKI,
iHTepHeT-PO6OT 11 jaHi He Mir oOpobuTn. 3asHavyeHa npobiema OyJa BHUpilieHa
3MIHOIO JIHIEH3IITHUX YMOB: KOKHOTO IpOBaiijziepa 30008’ 13a/I1 BCTAHOBUTH 00JIaji-
HaHHS, 110 JI03BOJISIE CIEICayKbaM repexormoBaT Beb-Tpadik (ToOTO MOHITOPUTH
indopmartito Ha erari ii gogaBanHg ). OHAK /laHi, PO3MIllleH] HA 3aKOPIOHHUX Cep-
Bepax, Bce OHO OyJ/Ii HEOCTYITHI. Y 3B’SI3Ky 3 IIUM HAHOIIbII POCiiichKi cormepeski
(Mail.ru, «Onnoxnaccuukns, «BKonrakres) B 2012-2013 pp. 6yau mormayTi 6i3-
Hec-TPyINaMH, BIACHUKIB SKKX pociiicbki 3MI 1oB’s13y10Th i3 BUIIIMM KEPiBHUIITBOM
P® (cami BoHU Ii€eii 3B’SI30K 3a1epeuyioTh).

Y 2012 p., six cBiguarh odimiiiai gani, Cory:kb6a 30BHINIHBOI Po3BiaKK Pocifichkoi
Depnepartiii moyasa BUKOPUCTOBYBATH HOBITHI iH(opMaIliiiHi TeXHOJIOTii 3 METOIO
MoHiTopuHry [THTEpHET-Mepeski. Tak, OyJI0 OroIONIeHO TPH 3aKPHUTI TEHIEPH Ha CyMY
noHas 30 MiTbiOHIB PyOJIiB 13 3a/I€KJIapPOBAHOI0 METOIO BUPOOJIEHHS HOBUX METOIUK
MOHiTOpUHTY 6s10T0Chepn (HOCTIIKeHHs 3 KOAOBUMH Ho3HadeHHsAME «[ITtopm-12»,
«MomniTtop-3» i «/lucnyts»). OnHak, Ha IYMKY €KCIIEPTiB, y:Ke TOJi iCHyBaja IMOBIp-
HiCTh BUKOPUCTAHHS PO3POOOK HA OTPUMAHHS TIEPCOHANBHUX JaHUX KOPUCTYBAYiB
Y POCIIiICbKUX Ta IHO3eMHUX COTaTbHUX Mepexax [12].

I3 01.08.2016 p. y PD nabpaB 4MHHOCTI Tak 3BaHUN <«aHTUTEPOPUCTUUHUIN
IaKeT» 3aKOHIB, KWl CKJIAJAE€THCS 13 TPHOX HOPMATUBHO-IIPABOBUX aKTiB — OAMH
JIO3BOJISIE€ OOIIYKYBATU IPOMAJISIH JIMIIE 32 TEPINol i 03pU MOJIIil, APYTUNl KOH-
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TPOJIIOE €JIEKTPOHHI TIATeXKi, a TPeTiil KOHTPoJ0e 00MiH iHdopmariii B InTepHeri.
ExcnepTtu mepekoHani, o caMe 3aKOH MPO iH(GOPMaIliio MOXKe 3alTKOUTH YKpaiH-
1M, apke Biarenep MCH mae Ge3reperikoHIiT TOCTYII 10 TPUBATHOTO JINCTYBAHHS
Ta MEePCOHANBHUX JaHUX yKpaiHChbKUX KopuctyBaui [13]. Ypsa PO 30608’s3a8
BJIACHWKIB COIIAIbHIX MEPEK BCTAHOBUTH OOJIQJIHAHHST i TporpaMie 3a0e31edeH s,
3a JIOMIOMOTOIO SIKOTO CIIEICITY;KOM MOKYTh B aBTOMATHYHOMY PEKMMI OTPUMYBATH
ingopmariito 1mpo ii KOPUCTYBaUiB, TUCTAHININHO 3HIMAaTH iH(MOPMAILIO 1 3/iiCHIO-
BaTU CTEKEHHSI «B PEKUMI PeasibHOTO Yacy». BiloMocTi 1po JiSbHICTh yYaCHUKIB
Tiel un iHmol crisbHOTH (yyacHUKaMu Koi € TpoMasaHu PM) nmosuHHi 36epiraTucs
6e31ocepeiHbO Ha TEPUTOPIl KpaiHu-arpecopa.

3Bakaloun Ha BUKJaJ€He, 3 METOI0 MaKCUMAJIbHOTO 3aXUCTY OCOOMCTUX Mep-
COHAJBHUX JaHUX C(HOPMYIIOEMO 3arajbHi IpaBUjia KOPUCTYBAHHS COIiaJbHUMU
MepeskaMu (HacaMIiepesl TUMH, 10 3apeecTpoBaHi Ha Teputopii PD):

— 3axozstuu B [HTEpHET-MEpPeEKY, 000B’SI3KOBO BUKOPUCTOBYITE TTPOKCI cCepBEPH,
anonimaiizepu, TOP i mozi6ui cepsicy;

— O3HalloMTecs 3 TIOJIITUKOI TTPUBATHOCTI COIMEPEXKI;

He IHTerpylTe aKayHT B OJHIN COIIMEpEXKi 3 aKayHTOM B 1HIIIH;

— He j0JaBaiiTe 110 APY3iB HE3HAOMUX OCi0;

— He BCTAHOBJIONTE JIETKOJAOCTYIHI TapoJji Ta HaMaraiTecsd 1X MepioudHO
3MiHIOBaTH;

— 3 IIePEeCTOPOroI0 CTABTECS /10 MaTepiasliB, Ki BUKJAJIAETE Y COIiabHI MEepexi;

— mam’sitaiiTe: Bce, 10 B TIOCTUTE OHJIAITH, MOKe OYTH PO3IOBCIO/IKeHe Haba-
raTo IMWPIIe, HABiTh 32 MEKaMU JIAHOI COIIMEPEXi;

— IHCTaJIoTe aHTUBIPYCHE TIporpamMHe 3abe31eYeHHs! TOIIO.

Bucnoexu. TIpo6iematuka 36epeskeHHsT B TAEMHUII TEPCOHATBHUX JTaHUX
KOPUCTYBaUiB € JIOCUTH aKTyaJbHOIO i BUMara€ MoAAJbIINX HAYKOBUX IOTIYKiB.
3Bakarour Ha HeOOXiAHICTh 3a0e3MeYeHHs HAJeKHOTO 3aXMCTY KOHCTUTYIIHHUX
1paB TPOMAJISTH | HAIIIOHAJIBbHUX IHTEPECiB BiJl TPOTUIIPABHUX TIOCATAHb, Y PaM-
KaX BUKOHAHHS IJIAHOBUMX 3aXOjiB, mmepepbadeHnx Ykasom IIpesupenra Ykpainu
Ne32/2017 «Ilpo pimenns Paau naiionaabHoi 6e3mexku i obopoHn Ykpainu Big 29
rpyaus 2016 poky «IIpo 3arposu kibepbesiierni geps;KaBu Ta HeBiAKIAAHI 3aX0IH 3 iX
HeliTpasizaiii»», BUII OpraHu JepKaBHOI BIaau 30008 13aHI BKUTU HEBiKIaIHUX
KPOKIB JIJIsT BUPOOJIEHHST TIPUHITUIIOBO HOBUX TIIXO/IB /10 3a0e3TeYeHHsT 3aX1UCTy
iHTepeciB ocobu, cycrijbcTBa Ta jep:kaBu y iHndopmaiitaiit cepi. Hacammepes
yBara Ma€ OyTH CIIpSIMOBaHa Ha:

— BHECEHHS 3MiH /0 HalliOHAJbHOTO 3aKOHOJABCTBA B YaCTUHI 3000B’sI3aHHS
BJIACHUKIB BiANOBIIHMX COLIaJbHUX Mepexk 30epiraTv ycTaHOBYI Ta iHIIN 0COOUCTI
JIaHi TPOMaJISIH YKpaiHU BUKJIIOYHO HA TEPUTOPIi HAIIOI iepKaBuy;

— YIOCKOHAJIEHHS CHCTEMU 3aXOJIiB TIPABOBOTO PETYJIIOBAHHS JIOCTYILY 70 TIEPCO-
HaJIbHOI iH(pOpMaIlii B COMaIbHUX Mepeskax IMIJISIXOM YiTKOI perJiaMeHTallii mpaBa ta
000B’sI3KiB BJIACHMKIB, aJ]MiHICTpAIlii Ta TEXHIYHOTO TIEPCOHAJIY COIIaTbHUX MEPEK,
sKi (DYHKIIIOHYIOTh Ha TepUTOPii YKpaiHu, 11010 BUKOPUCTaHHsI, 30epiraHHs Ta 3aXu-
CTy TTepCcoHaNbLHO1 iH(pOPMAaIlii;
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— TIOCUJIEHHS BiJITOBIIAJIbHOCTI 32 HE3aKOHHE PO3TOJIONIEHHS, PO3TOBCIOKEHH
Ta BUKOPUCTAHHS MTePCOHAIBHOI iH(MOpMaIlii, 10 HAKOTTUIYETHCS B iH(opMartiitHux
MacHuBax COIIaJIbHUX Mepex;

— MPOBEJEHHS BiIOBIIHOI P03 ICHIOBAIBHOI POOOTH cepejl MePeciyHX KOPHUC-
TyBauiB, HacamIepes MOJIO/I;

— 3aJy4eHHs JI0 PO3POOKU CUCTEM 3aXUCTY IIEPCOHAIBHUX JaHUX, BiIOBIAHOIO
nporpaMHoro 3abesnederns Bitunsusaaux 1T daxisiiis;

— BUPOOJIEHHST €IMHOTO THAXO/Y 10 (hOPMYBaHHS i 3aKPIIlJIEHHS Ha BiJIOBIAHOMY
piBHI OOMEKEHD I0JI0 BUKOPUCTAHHS COIIATbHUX MEPEX [MeSTKUMU CIEIiaTbHUMU
KaTeropisiMu TpoMajisii (BificbKOBOCIY;KOOBII, CMIBPOOITHUKN TTPABOOXOPOHHUX
OpTaHiB TOIIO).
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Social networks as one of the instruments of accumulation and illegal use of personal data
of citizens

It is well known that in recent years, social networks have ceased to be exclusively a tool for
communication. Every day, millions of users around the world provide information (including personal
data), which at any moment can be used either against them or, in certain circumstances, to the detriment
of national interests. Especially sharply delineated issues raised for our country in terms of its actual stay
in a state of undeclared war.
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Howeuver, attention should be paid to the fact that a significant part of the personal data of users of
social networks reported voluntarily. Most social networks involves placing personal page on name, date of
birth, gender, place of birth (residence) place of study / work, office, information about family position,
information on parents, brothers / sisters, children and so on. In most, the user account contains dif ferent
statistical characteristics of his stay in the system, date, time and duration of the last entry and stay in
the system, the address used when connecting a computer and more.

We can conclude that each page of a user’s social network — is readily available and relatively
unlimited archive of his personal data.

The issue of preserving a secret personal given users is important and requires its further scientific
development. Given the need to ensure adequate protection of constitutional rights and national interests
Jfrom illegal encroachments, within the framework of the planned measures provided for by the Decree of
the President of Ukraine Ne32 / 2017 «On the decision of the National Security and Defense of Ukraine
of 29 December 2016> On the state and threats cyber security urgent measures to neutralize thems, it
seems necessary at the highest state authorities to take immediate steps for the development of innovative
approaches to protecting the interests of individuals, society and the state in the information sphere.

Keywords: information security; internet; social networks; storage of personal data of citizens;
illegal use of personal data of citizens.
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XAPAKTEPUCTUKA OB’EKTA 3AOYNHY,
NMEPEABAYEHOTO CTATTEIO 206—2
KPUMIHAABHOTI O KOAEKCY YKPAIHA

Jocridacyromvpces nayxosi nioxodu 0o susnavenis nonsmms 06 eKma ckaady 3a0uuny K 0606°a3K0-
8020 eNeMeHma, KU 8USHAUAE CYCNIIbHY Hebe3neKy OisiHHsl; 30HUCHIOEMbCS Xapakmepucmuka o6’ekma
anouuny, nepedbauenozo cm. 206-2 Kpuminaiwiozo xodexcy Yikpainu, 6 momy wucii 3a Kiacupikauyicio
<NO GEPMUKAN> MA <NO 20PUIOHMATL>; AHATIZYEMbCA KIACUDIKAUis 310uunie y cgepi 20cnodapcvkoi
distiornocmi 6ionogiono do ix 6esnocepednix 06’ckmis, eusnauacmocsa micye cm. 206-2 KK Yxpainu y
cucmemi 3104UNi8 y chepi 20cno0apcoKoi JisIbHOCI.

KirouoBi cioBa: He3akOHHE 3aBOJIOIHHS MailHOM IIIIIPUEMCTB; YCTAHOB; OpraHisaliii; 06’ekT
CKJIaJTy 3JIOYMHY; POROBHIi 06’€KT; be3mocepeHiii 06’exT; knacudikailist 3JT0UMHIB.

Deoynosa H. H., acnupant kadepbl yroJI0BHOTO TpaBa 1 KpUMUHoOJI0run, JIbBOBCKUii rocyaap-
CTBEHHBIN YHUBEPCUTET BHYTPEHHUX JIel, YKpauHa, I. JIbBOB.
e-mail: plyashko_inna@ukr.net ; ORCID 0000-0002-8403-0682

XapakrepucTuka OObEKTa MPECTYIUIEHUs, NPeLyCMOTPEHHOro crarbeii 206-2 YrosnoBHoro
Ko/leKca YKpauHbI

Hecnedyromes nayunvie nodxodvt K onpedenenuio nousmus 00sexma npecmynienus xkax o0s3a-
MenbHO20 dNeMEHMA, KOMOpwviil onpedeisiem 00UecmeeH Y ONACHOCIb OCesHUS; OCYULECBISEMC S,
xapaxmepucmuka o6vexma npecmynienus, npedycmompennozo cm. 206-2 Yeonoenozo kodexca Yxpauno,
8 MOM YUCIe N0 KIACCUDUKAUUU <NO BEPMUKATU> U <NO 20PU3OHMALU>; AHATUSUPYEMC KIACCUDUKA-
Uus npecmynienuil 6 chepe X03UCMEEeHHOU 0eslmeIvbHOCMU 6 COOMBEMCMEUL C UX HeNOCPEICMBEHHBIMU
obvexmamu, onpedensiemcst mecmo cm. 206-2 YK Ykpaunvt ¢ cucmeme npecmynienuil 8 cgepe xo3sii-
CMEEHHOL JesimenbHOCL.

KmoueBble cioBa: HE3aKOHHOC 3aBJIaJICHUE WMYIECTBOM TPEANPUATHH;  YUPEKICHUI;
OpraHu3aiuii; 0ObEKT MPECTYIIEHVS]; POJOBOU 0OBEKT; HEIOCPEACTBEHHDBII 00bEKT; KaaccuduKaius
MIPECTYIIeHUH.

ITocmanoexa npoéaemu. Ilicna Buecennss Bepxosuoio Panoio Ykpainu 3min
1o Kpuminanbroro kojiekcy Yipaian (nani — KK Ykpainn) nuissxom BRIOYEHHS 10
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HBOTO CT. 206-2 «Hesakonne 3aBoJIOIHHS MAalfHOM TTiITPUEMCTBA, YCTAHOBU, OPTaHi-
3allil» BUHUKJIA HU3KA TEOPETUIHUX i IPAKTHYHUX MTPOOJIEM, TIOB'SI3aHUX HACAMITEPE]]
3 IIPABUJIBHOIO KBaIi(PiKalI€I0 JAHOTO 3JI0YMHY, @ TAKOK BIIMEKOBYBAHHAM HOTO BiJ|
IHITUX CYyMIKHUX 3JI0YMHIB.

Taxi mpobsiemu 3 KBasti(hikalieo 4acTo MoB’sI3yI0Th 3 HEIPABUJIbHUM BU3HAYEH-
HSIM 00’€KTa 3JI04MHY.

OG’€KT 3JI0YMHY € OJTHUM 3 HABasKJIMBIIINX MMOKa3HUKIB CYCIIIbHOT Hebe3ey-
HOCTI 3JI04KHY, HOT0O SKiCHOIO XapakrepucTukoo. Came 00’€éKT BU3HAYAE COLIAIbHY
1 IOPUANYHY CYTHICTb 3JIOUMHY, HOTO iCTOTHI PUCH, SIKUMH BiH BIiJ[Pi3HIETHCS BiJl
cyMizkHUX isiHb [1]. [IpaBribHe BCTaHOBJIEHHST 00’€KTa CKIIa/ly 3JI0YMHY MA€ BEJIHKE
3HAYEHHS /IS IPABO3aCTOCOBHOI ITPAKTUKHU, OCKIJIbKY TOMUJIKA B HBOMY YHEMOSKJINB-
JIIOE 3IICHEHHS TIPaBUJIbHOI KPUMIHAIBHO-TIPABOBOI KBastidikallii cycrinbHo-Hebes-
MeYHOTOo isHHSA |2, c. 26].

¥Ypaxosyioun, 1o ct. 206-2 KK Ykpainu BiiHOCHO HOBa B YKPaiHChKOMY 3aKO-
HOJZIABCTBI i TIPAKTHKa ii 3aCTOCYBAHHS € HEOTHO3HAYHOIO, & TAKOXK Te, 10 MUTAHHS
o0’eKTa JIAHOTO 3JI0YMHY HAJEKHUM YMHOM HE JOCJIKEHO SKOIHUM HAYKOBIEM,
BUJIAETHCS 32 JIOMIIbHE AOCTIIUTA 00'EKT JAHOTO 3JI0YMHY Ta MPOOJIEMHI TTHTAHHS,
MOB’s13aHi 3 HOTO BU3HAUYEHHSIM.

Cman po3poonenns npoosemu. 3 yacy nHabpanus unnaocti cr. 206-2 KK
Vkpainu 1eBHi HayKOBi JOCIIKeHHs JaHoro 3ao0unny szaiicaioBaa O. A. Bypbeio,
O. O. [lynopos, T. B. lyuernxo, P. O. Mosuan, P. A. Ilanacenxko, fO. C. IToropenos,
M. A. Tloroperpkuii Ta in. Takox 00’€KT JaHOTO 3JI0YMHY TTOOIKHO PO3TJISIAIN
B. M. bpogko Ta €. B. Kaamuxosa.

AJle TPYHTOBHOTO HAyKOBOTO BUBYEHHSI KPUMIHAJIBHOI BiIMOBIAIBHOCTI 3a TIPO-
TUTIPaBHE 3aBOJIOJIIHHS MatHOM TiATIPUEMCTBA, YCTAHOBU, OpraHi3allii Ha JaHuil yac
HeMae. baraTo nuTaHb 3aUNIAIOTHCS J0CI AMCKYCITHUMMU.

Mema cmammi — jaty 3arajibHy XapaKTEPUCTUKY 00’€KTa 3JI04MHY, Tepeada-
yeroro cr. 206-2 KK Ykpainu, BUSHaUMTH [TOHATTS POAOBOTO Ta HE3110CepeHbOro
00’€KTa 1[HOTO 3JIOUNHY.

Buxniao ocnoenozo mamepiany docaidycenmns. YueHusi 1po 00’€KT 3JI0UNHY
€ OJIHMM 13 HallBaXKJIMBIINKX MUTaHb JOKTPUHU KPUMIHAJIBHOIO IIpaBa, OCKIJIbKHU
BiJl 3’sICyBaHHS CyTHOCTI 00’€KTa 3JI0YMHY Ta BU3HAYECHHS HOTO MOHSATTS 3aJI€KUTh
[paBUJIbHE BUPIIIEHHS 6aratbox mpob/ieM KPUMiHATLHO-TIPABOBOI OXOPOHU. Bymydmn
CHCTEMOYTBOPIOIOYHM €JIEMEHTOM CKJIA/y 3JI0YUHY, 00’'EKT J03BOJISIE PO3KPUTH HOTO
cotiasbHy cyTHIcTb [3, c. 126]. Bin mocisae neHTpasbHe Micile Y CTPYKTYPI CKIaay
3JIOUMHY, TIPO IO CBITYUTH TAKOXK Te, 10 B YKpaiHi Ta 6araTbox 3apyOiKHUX JepKa-
BaX CHCTEMaTU3allisl 3JI0YMHIB 3[IICHIOETHCS BiAMOBIIHO 10 X 06’€KTa.

Hapasi y Hay1ii Ma€ Micite mopasiaM LyMOK MO0 BU3HAYEHHS MTOHSATTS 00'€KT
snounny. Cepeq HAWOIIBIT MOMMPEHNX CYYACHUX KOHIENIiNH 00’€KTa 3JI0YMHY
B Teopii kpuMminaiabHOoro mpaBa B. K. Ipuiiyk BiszHauae Taki: 00’€KT 37I09MHY —
cy6’ekTHBHE TIPaBo; 00'€KT 3/104MHYy — Ojiara Ta iHTepecH, 1Mo OXOPOHSTIOTHCST 3aK0-
HoM (1paBoBi 6s1ara); 06’€KTOM 3JIOYMHY €: a) IPaBOBI HOPMHU i KOHKpeTHi OJiara
Ta inTepecu; 0) mocepeaHiM 00’€KTOM € MOPYLIYBaHUIl IPUIIKC, HOPMA, a Gesnoce-
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peHiM 00’€KTOM — CYCIiJIbHI BIIHOCUHH, 11O € PEaJIbHUM IIPOSIBOM IIbOTO IIPUIIUCY;
B) 3 (hopMasibHOro OOKY € HOpMa IpaBa, a 3 MaTepiaJibHOro — OJjiara Ta iHTEepecH,
110 OXOPOHSIOTHCS €I HOPMOIO; T') HOpMa TIpaBa B ii peaqbHOMY OyTTi; 00’€KT 3710~
YIHY — OKPeMi 0co0M 41 TPyIH 0cih; 00’'EKT 3JI0UMHY — OXOPOHIOBaHI KPUMiHATbHUM
3aKOHOM CYCITJIbHI BITHOCHHM; 00'€KT 3JI0YMHY — 3aXUIIEHUI TPaBOM iHTepec; 00'€KT
3JIOYMHY — OXOPOHIOBaHI KPUMIHAJbHUM 3aKOHOM CYCIIJIbHI BiZHOCHHM; 00’ €KT
3JIOUMHY — coIiaabHi Osara (I[iHHOCTI), 1[0 OXOPOHSIOTHCS KPUMiHATIBHUM 3aKOHOM;
00’€KT 3JI0YMHY — JIOJINHA HE3aJI€KHO Bijl BIKY, PO3yMOBOTO PO3BUTKY, COIIAIbHOTO
cratycy i T. ji.; 00’€KT 3J109MHy — OKpeMi ocobu abo Garato ocib; 06’€KT 3I09MHY —
OXOPOHIOBaHI KPUMiHAJIBHIM 3aKOHOM COIiaJIbHO 3HAUMMI I[IHHOCTI, iHTepecH, OJiara;
00’€KT 3JI0YMHY — CYCIIIbHI BIZIHOCHHM, SIKi € BiAOBIIHIM TIOPSIIKOM, BCTAaHOBJICHUM
IPUIIMCAMU TIPAaBOBUX HOPM, a TAKOK COLiajibHi 6j1ara; 06’ €KT 3JI0YMHY JABOSIKUIT —
coriaibHa 000JIOHKA € 3aB3K/U MepIInM 06’ €KTOM, a Bei iHIm 06’ekTH mepedyBaroTh
BCeperHi 11iel 000IOHKH; 00'EKT 3JI0YMHY — OXOPOHIOBAHUN KPUMIHATIBHUM 3aKOHOM
MOPSIIOK CYCIIIBHUX BifHocuH [4, ¢. 164—1635].

[TaniBHOMO 3 yKasaHWX BHIE KOHIIENIiil € BU3HAYEHHS 00’€KTa 3JI0YNHY
AK cycniJbHUX BifiHocuH. [l10 KOHIleNIlii0 MiATPUMYIOTH TakKi BiJJoMi BUYeHi, SK
M. I. Basxanos, B. K. Tpumyx, M. I1. Kopsxascoskuii, B. O. Haspouskuii, B. 5. Tarii
Ta iH.

OnHaxk, gK caymHo BigsHadae B. S1. Tariiii, 00'€KTOM yciX 3/I0YHHIB BUCTYIIA€ HE
BCs CHUCTeMa CYCIJIBHUX BiIHOCUH (EKOHOMIYHUX, MOJITUYHUX, 1/IE0JIOTIYHUX TOIMIO),
a TIJIbKY Ti 3 HUX, SKi B IAHUIN 4aC OXOPOHSIOTHCST 3aKOHOJIABCTBOM TTPO KPUMIHAJIBHY
BiZIIOBiaIbHICTD [3, ¢. 135].

OnHuM i3 BAAIUX i JJAKOHIYHUX, HA HAILy JYMKY, € BUSHAUeHHsI 00’ €KTa 3I0YMHY
JI. TTamox, sika BKasye, 1o 00’€KTOM 3JI0YHHY € Ti CyCITiJIbHI Bi/IHOCUHH, 110 TIOCTaB-
JIEH1 TMi/I OXOPOHY KPUMIHAJIBHOTO 3aKOHY, Ha SIKi TIOCATAE 3JI0UYWH i 3aB/Ia€ TEBHY
Koy abo CTBOPIOE 3arpoay ii ciipuunHenHs |3, ¢. 159].

Bumaernbest caryniHoio mo3uilist Mmoo BU3HaYeHHsI 00’€KTa 3JI09MHY SIK CYCIiIb-
HUX BiHOCHH, i came 3 Ii€l mo3uilii 6yeMo y Iili cTaTTi pos3risaatu 00’ €KT 3JI09NHY,
nepenbavenuii ct. 206-2 KK Yipainu.

V BiTUM3HSHIN HAYI[ KPUMIHATBHOTO TIPaBa HAHOLIBII IPUHHATHOIO BBAKAETHCS
TPUCTyTIeHeBa Kaacuikaiisi 06’€KTiB <10 BepTHKAIi». 3TiTHO 3 HEIO PO3PI3HSIIOTH
3araJIbHUiL, PoIOBHIT i Ge3nocepeHiil 06'ekTr. BusHayambHO©O prcoio Takoi Kiaacupi-
Kallil € Te, 1110 BCA CYKYIIHICTb OXOPOHIOBAHUX KPUMIHAJIBHUM 3aKOHOM CYCIIJIBHUX
BiIHOCHH, 11 OKpeMi IPymH Ta KOHKPETHi CyCIiJIbHI Bi/[THOCUHU TTOBHOIO MipOIO BiJIIO-
BijaloTh B3aeMOBizHOCHHAM (DilTOCOPCHKUX KAaTeropiil «3arajabHOT0», «0CO0JIUBOTO>
(«cTeriaTbHOTO» ) Ta «OKPEMOTO» («KOHKPETHOTO» ). Yce Iie /Ia€ 3MOTY BU3HAUUTH
00’€KTH KPUMIHAJIHLHO-TIPABOBOI OXOPOHU Ha PI3HUX PiBHAX X y3aranbHeHHS [6].

3a BKazaHOW KBaTi(iKAIEO CIIi/I TAKOK MPoaHaIi3yBaT 00’€KT 3JI0UNHY, TIepe/l-
6auyenoro ct. 206-2 KK Vkpainu.

[Tozo 3arasbHOrO 06’ckTa 3M0unHy M. I. BaskaHOB CTBEPIIKYE, 110 HUM € CYKYII-
HICTb BCiX CYCHIJIBHUX BiJIHOCHH, SIKi ITOCTaBJIEH] i/l OXOPOHY 3aKOHY MPO KPUMi-
HaJIbHY Bi/IOBIJIATIbHICTD. Y 110 CYKYITHICTb BXO/ISITh HAPIZHOMAHITHIII BiJIHOCUHA
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(’KUTTS 1 3710pOB’d JIIO/lel, MUDHE iCHYBaHHS JIepyKaB, eKOHOMiUHA Ta TOJITUYHA
OCHOBA JIEP;KAB, BIACHICTD 1 cMCTeMa TOCTIOIapioBaHHs To1o) |7, c. 116].

OTxe, 3arabHnil 00'€KT € CIIJIBHUM /IS BCiX BUJIIB 3JI0YMHIB, BKJIIOYAE B cede
BECh CIIEKTP CYCITIJIBHUX BiTHOCHH, IO OXOPOHSIETHCS KPUMiHAJBHUM 3aKOHOM, Y
3B’43KY 3 UMM He BUCTYIIA€ SIK PO3MEKYBa/bHA O3HAKA 3 iHIIMMHU TPyHIaMU 3JI0YNHIB,
a TOMY MOro XapaKTepucTUKa B JaHOMY JIOCJIIJIKEeHHI HeOILIbHA.

ITix pomoBuM 00’EKTOM CKJIaly 3JI0YHMHY B KPUMIHAJTBHOMY IPaBi, SIK TIPABILIO,
PO3YMIIOTH 00’E€KT, SIKUM OXOILTIOETHCST TIEBHE KOJIO TOTOKHUX YU OHOPITHUX 32
CBOEIO COITIaJIbHOIO Ta €KOHOMIYHOIO CYTHICTIO CYCHIJIbHUX BiJTHOCHH, SIKi yepe3 Iie
MIOBUHHI OXOPOHATUCS €MHUM KOMILJIEKCOM B3a€EMO3JIEKHUX KPUMiHAJIbHO-IIPABO-
BUX HOPM [8, c. 98].

Y KpuminanbHomy Kojekci YkpaiHu Ha3Ba HOTO PO3iTy 3aBXKAM BKAa3ye Ha
POMOBHIT 0O’EKT 3JI0UMHIB, 1[0 B HhoMY MicTsAThes. He € BursiTkKOM posain VII «3imo-
YuHU y cepi TOCTOAAPCHKOI AisITbHOCTI».

I1. TI. Anapyniko 3a3HAYUB, IO TOPSIOK 3/IMCHEHHS TOCIOAAPCHKOI JisSIbHO-
cTi, IpaBa, cBOOOAM i 3aKOHHI iHTEpecu TPoMajsgH Ta IPABOOXOPOHIOBaHI iHTEpecH
cy0’€KTiB rocrnogapioBatHsl, IHIIMX IOPUANYHIX 0Ci0, Aep:KaBU i OPraHiB MiCI[EBOTO
CaMOBpPSyBaHHs, caMa TOCIO/IapchKa isJIbHICTh 9K 3a0X0UyBaHa CYCHIJIbCTBOM i
JIEPKABOIO [ISITIBHICTD YWIEHIB CYCIIBCTBA 3 BUPOOHUIITBA TOBAPiB, BUKOHAHHST POOIT
Y1 Ha/IAaHHST TTOCJIYT 1 SIBJISTIOTH COOOTO Ti COTiaIbHI MIHHOCTI € 06’ €KTaMu KPUMiHAITb-
HO-TIPABOBOI OXOPOHU Y cepi TOCMOMAPCHKOI isIbHOCTI, CYCIiJIBHO Hebe3meuHe i
NPOTHUTIPABHE TIOCSATaHHS, HA SIKi MEPETBOPIOE IX HA 00'€KTH KOHKPETHUX 3JI0YMHIB
[9, c. 4].

OpHak 6araTo HAYKOBIIB HEOIHO3HAYHO CTABJISITHCS JI0 BU3HAYEHHST POIOBOTO
o0’ekra 3iounHiB y posmini VII KK Vkpainu sk cycrnijbHUX BigHOCHH y cbepi
MOCSITAaHHST Ha TOCIIOZAPCHKY MiSIbHICTD, OCKIJIBKU Y 1[bOMY PO3JILJI TaKOXK MIiCTSThCS
CTaTTi, IIPEIMETOM OXOPOHH SIKUX € KpeauTHO-(hiHaHCOBa, OaHKIBCbKA, OI0/KeTHA
cepu Ta iHII, SKI He PETyJI0l0ThCs FOCHOAPCHKUM 3aKOHOABCTBOM.

Mu mATPUMYEMO AYMKY, 1[0 BU3HAYEHHSI POJOBOTO 00'€KTa JaHWX 3JIOYMHIB
SK CYCHIJIbBHUX BITHOCHH y cdepi MOCcsATaHHS HA TOCIOAAPCHKY MisJIbHICTD € JeT0
y3arajbHEHUM 1 moTpebye OibIl MUPOKOr0 BH3HAYECHHS, 10 BKJIOYaTHME B cebe
BCi rajrysi rocro/laproBaHHsI.

CxussseMoch 10 TBep/KEHHs, 1110 32 ICHYIOUOI'0 CTaHy 3aKOHOJIAaBCTBA POJIO-
BUM 00’€KTOM 3JIOUMHIB y cepi rocrogaapchbKoi AisIbHOCTI MOTPIOHO BU3HAYUTH
CYCIIJIbHI BIJHOCHHM, 1[0 BUHMKAIOTh Yy IPOIECi BUPOOHMIITBA BCIEIO CYKYIIHICTIO
rajiyseii roclofapcTBa CyCIiIbHOTO IPOAYKTY, HOro PO3HOALLY Ta 0OMiHY, BAKOHAHHS
POOGIT Ta HATAHHSI TIOCJIYT BapTICHOTO XapaKTepy, a TAKOK y Tpoiteci (hopMyBaHHS Ta
BUKOHAHHSI OI0/KETIB Bijl pe3yJ israriB rocrogaposanus [10, ¢. 170].

Y knacudikariii 06’ €KTiB 3JI0YMHY <10 BEPTUKAJi» HAOIIbII BAaroMe 3HAYEHHSI
Mae Oesrocepeiiil 00’exT. Bi KoHKpeTusye cyciibHo HebesneuHe MisTHHS, 110 A€
3Mory KBasidikyBaTH 1oro 3a okpemoio cratreio KK Ykpainm.

Besnocepenniii 00’€KT 37I04MHY — Ti KOHKPETHI CyCHiJbHI BiIHOCUHH, SIKi
MOCTAaBJIEH] 3aKOHOJABIIEM MTi/I 0XOpoHY meBHoi ctatTi OcobmmBoi yactuan KK i
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SKUM 3aTO[II0ETHCS MTKO/IA 3JI0UNHOM, 110 Ti/ITTAJIA€ M1/l 03HAKU KOHKPETHOTO CKJIAILY
3nounny [11, c. 106].

3 oryisaay Ha Te, Mo paninie Ge3rmocepeHiii 06’ €KT 3J04MHY, MepeadauyeHoro
cT. 206-2 KK Ykpainu, HayKOBIIMU HAJEKHUM YMHOM HeE JIOCJI/IPKYBaBCS, a TAKOXK
noTpeby MPaBUILHOTO 3'sICyBaHHs GE3M0CePeTHHOr0 00'EKTa, BUMAETHCS 32 [OTIIIbHE
BUBYMTHU CTPYKTYPY 3a3HAYEHUX CYCHIIbHUX BijHOCHH. lle 7103BOIMTH OKpecauTH
OCHOBHI O3HaKH, IPUTaMaHHi Oe3mocepeIHboMYy 00’'€KTOBI, i JaTH HOr0 BU3HAYCHHSI.

Y dinocodcepkiii i TpaBoBiil HayIli HAUTIOMIMPEHIIIOI € JyMKa, 3TiHO 3 KOO
CTPYKTYPHUMU €JIEMEHTaM¥ CYCIJIbHUX BifiHOCUH €: 1) cy0’'ektu (HOCiT) BiHOCHH;
2) 1pesMeT, 3 TIPUBOJLY SIKOTO ICHYIOTH BiJIHOCHHU; 3) COIliaTbHUIN 3B’5130K (CYCITLIBHO
3HaUyIIa [isJIbHICTh)IK 3MicT BiHOCHH [11, c. 97].

IMlo crocyerbest cyG’extiB (HOCIiB) BigHocuH, To y aucnosutii cr. 206-2 KK
VYkpainu BoHM BU3HAYAIOTHCS K MiIMTPUEMCTBA, YCTAaHOBH, opraHizaiii. OfHak Take
(hopmymoBaHHS He BiAMOBIZA€ BUMOTaM CYYacHOTO IIMBIJIBHOTO Ta TOCTOAPCHKOTO
3aKOHOJIABCTBA, B SIKUX TaKa Tpiajla, sika OyJa mMpuTaMaHHa PaIsTHCHKOMY 3aKOHO-
JIABCTBY, BUKJIIOYEHA.

Harowmicts cr. 55 Tocmogapehkoro kKojekcy Ykpainu mepeabadeHo, 1mo cyb’ex-
TaMM TOCIIOAAPCHKUX BiIHOCKUH mopsi/l 3 (hisMYHMMU 0cOOAMK € TOCIIOAAPChKi opra-
Hizalil — opuanYHi ocobu, cTBopeHi BianosiaHo 10 IlusiibHOrO Komekey Ykpainu,
Jlep’KaBHi, KOMYHaJbHI Ta iHII MiZANPUEMCTBA, CTBOPEHI BiJIMOBIZIHO 110 11HOTO
Kozekcy, a Takos iHIII 00pUAMYHI 0COOH, sIKi 3/[IIICHIOIOTH TOCIOAPChKY isLIbHICTD
Ta 3aPEECTPOBAHI B YCTAHOBJIEHOMY 3aKOHOM TOpsaKy [12 ].

Tomy, Ha HaIll MOTJIsSI, MOTPIOHO BHECTH 3MiHM 10 Aucnosuiii ct. 206-2 KK
YKpainu Ta npuBecTH 11 y BiJIIIOBIAHICTH /10 MUBILJIBHOTO 1 TOCIOAAPCHKOT0 3aKOHO-
JIABCTBA, 3aMiHUBIIM (hOPMYJTIOBAHHS <«ITi/IITPUEMCTBO, YCTAHOBA, OpPraHi3allis» Ha
<IOpUANIHA 0c00ay.

TakuMm 9uHOM, Cy0O'€KTOM CYCHIJIBHUX BiZIHOCHH Y JOCJiKYBaHill HaMu cepi
€ Ge3rocepeTHhO caMi IOPUANYHI 0COOH, 10 HajiaeH] Takumu tpaBaMu. [Ipu oMy
MOZKJIMBOCTI IOPUAMYHKUX OCIO BOJIOIITH CBOIM MailHOM IIPOTUCTOITH 3a00pOHA IHIIMM
ocobaM YMHHUTH 1bOMY Iepenikoy. Jlo Takux ocib HameskaTb Bci 0coOM, 10 JOCSTIIN
16-piunoro Biky. Ase ipu kBastidikaitii gisgHHg 3a 4. 3 ¢1. 206-2 KK Ykpainu 3nounnne
HOCSATAaHHS MOKe 3/IHCHIOBATU BUK/IIOYHO ClelialbHuii cy0'ekT — cirysk6oBa 0coba.

ITo cTocyeTbes mpeameTa, 3 IPUBOLY SKOIO iICHYIOTh CYCHIJIbHI BIJHOCUHH, TO
M. 11. KopsaHchbKuil BU3HAYa€e 0T0 SIK KOHKPETHUIT MaTepiaJbHuil 06'€KT, B SKOMY
MPOSIBJISTIOTHCS TIEBHI CTOPOHH, BJIACTUBOCTI CYCITIIbHUX BiHOCHH (06'€KTa 3JI09MHY ),
HIIAXOM (DIBMYHOTO YK MCUXIYHOTO BIUIMBY Ha SIKMIl 3aII0/II0ETHCS CYCIIIBHO Hebe3-
mevHa 1mko/a y cdepi mux cycniabHux BigHocus [13, c¢. 173].

Y mucnosutiii ct. 206-2 KK Ykpainu 4iTko 3a3Ha4€HO, 10 TTPEIMETOM 3JI0UNH-
HOTO TIOCSITAHHSI € MAlHO ITiIITPUEMCTBA, YCTAHOBU, OPTaHi3allii, B TOMY YMCJIi 4aCTKH,
aKIrii, mal 1X 3aCHOBHUKIB, YYaCHUKIB, aKI[ioHePiB, uyeHiB. [Ipore 10 Takoro 3a3Ha-
YeHHS 3aKOHOJIABIIEM TIPEIMETA TTOCATAHHS TeX € 3ayBasKeHHs. 31 3MICTY JUCTIO3UIIii
BOAYAETHC, 110 YACTKH, aKilii, mai IX 3aCHOBHUKIB, yY4aCHUKIB, aKI[iIOHEPIB, YJIEHIB €
YaCTUHOI MaifHa IOPUANYHOI 0COOH, IO CYIIEePEYrTh IIUBIIBHOMY 3aKOHOIABCTRBY.
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3 mporo nipuBoy €. B. KanmukoBa ciyliHo 3aznavasia, 1Mo 3aKOHOAaBYO YaCTKH,
aKIIil UM 1al 3aCHOBHUKIB, yYaCHUKIB, aKI[IOHEPIB UM YJIEHIB Ii/[ITPUEMCTBA, YCTAHOBU
gu opranizaii (200 MPOCTO — YaCTKU BJIACHUKIB IOPUANIHOI 0COOM) € BIACHICTIO
(maiirom) nmx opranizariii. HacripaBai X y po3TJisilyBaHOMY BUIIAJIKy MalHOM
nepefann y craTyTHUR (o ropuarndtoi ocobu mix yac ii yTBopeHHs: (IPOIIOBI
KOIITH, OY/IiBJI, CHOPYAM, TEXHIKA, 0OJaHAHHS, HeMaTepiaJbHi aKTUBU TOIO). SK
TIIBKH-HO 1€ MAiTHO TepeaHo 3a3HaueHMU 0COOAMU [0 CTATYTHOTO (POHY IOPUIY-
HOT 0c00M, BOHO CTa€ BJIACHICTIO THi€l topuandanoi ocobu. Ocobu kK, siki Opain y4acthb
y dbopmyBanHi cTatyTHOTO (hOHY IOPUANYHOI OCOOH, BBAKAIOTHCST BJACHUKAMU He
nepeaHoro HUMHU MaiiHa, a IPUANYHOI 0COOM B I[IOMY 3 ypaxyBaHHSIM TOTO CIIiB-
BiJTHOIIIEHHS, 1110 iCHYBaJO Mi’X BHECKaMM 3aCHOBHUKIB HA MOMEHT YTBOPEHHS Ili€l
opuandHoi ocobu [14, c. 15].

Curijg 3a3Ha4nTH, MO 3aBOJIOJIHHS YAaCTKOIO, aKI[iIMN Y1 ITA€EM 3aCHOBHUKIB,
YYACHUKIB, aKI[IOHEPIB € OJIHIEIO i3 CXeM 1 METOJIB IMTPOTUITPABHOTO TIOTJIMHAHHS Ta
3aXOIIEHHST I0PUIUYHOI 0cOOU, CyTh SIKOTO TIOJISATAE€ Y BUKOPUCTAaHHI 3a3HAa4Y€HO]
YACTKM JIJIST 3/IIMCHEHHS BIIMBY Ha 11 JISJIBHICTh TAKUM YMHOM, 1110 HAJIAJl JI03BOJISIE
B MesKax [PaBOBOTO M0JisI Oe3lepeniKogHe Ooro 3aBOJIOIHHS, 1le TaK 3BaHe <«bije
peiepcTBOy.

3aBOJIOJIIHHSA YACTKOIO, aKI[iSIMUA Y1 TTAEM 3aCHOBHUKIB, yYaCHUKIB, aKI[IOHEPIB €
BasKJIMBUM IIPEIMETOM KPUMiHAIBHO-IIPABOBOI OXOPOHM, OCKIJIbKM Ha TIPAKTUIN OiJib-
IIICTh PENIEPCHKUX 3aBOJIOIHD 3/1ICHIOIOThCS 6€3 BUKOPUCTAHHS IBHO KPUMiHA/Ib-
HUX METOJIiB, a JIMIIe i3 3aCTOCYBAaHHAM IPOTJIMH IIMBIJIBHOTO Ta TOCIOJAPChKOTIO
3aKOHOJIaBCTBA. TOMY /IOIIJIbHO BHECTH 3MiHU /10 JMCIIO3UILi1 CTATTi, BUIYYUBIIN
YTOUHIOIOUE CJIOBOCIIOJNYUYEHHS «B TOMY YMCJi», TAKUM YMHOM PO3NIMPUBIIN i1 3MiCT
Ta Y3TOJMBIIN 3 IIUBIIBHUM 3aKOHOTABCTBOM.

Ha nanry nymky, aucnosunida 4. 1 cr. 206-2 KK Ykpainu Moxke BUTTISaTH Tak
«IIpoTunpasHe 3aBOJIOAIHHS MallHOM OPUAUYHOI 0cOOM abO YacTKaMu, aKI[isIMHU,
HasiMU iX 3aCHOBHMKIB, YYaCHUKIB, aKI[iOHEPIB, YIEHIB IOPUAMNYHOI OCOOH, IILISAXOM
YVUMHEHHS TIPABOYMHIB 3 BUKOPUCTAHHSM THAPOOTIeHIX a60 BUKPAJIECHNUX JOKYMEHTIB,
MEeYaToK, MTAMIIB I0PUATIHOI 0COOU>.

[Tpote ciix 3ayBakuTH, 10 y TAKOMY pasi cyd’€KTaMu BiTHOCHH TIOPSIZT 3 IOPU-
JTMYHUME 0coOaMu OyIyTh TaKOK 3aCHOBHUKW, YYaCHUKH, aKI[iOHEPH, YJIEHU IOPH-
JIMYHUX 0Ci0.

TpeTiM CTPYKTYpDHUM €JIEMEHTOM CYCITIJIbHUX BiJIHOCUH € COIiaJibHUIN 3B’S-
30K, SIKUII BBAKAETHCSI 3MICTOM caMoro BinmoimneHHd. Ilin comiaabHUM 3B I3KOM
Haffyacrimie po3yMiloTh MEBHY B3aEMO/IiI0, B3AEMO3B SI30K Mixk cy0’ekTamu. 30BHI
COIliaJIbHUH 3B’SI30K MPOSIBJSETBCI Y /IBOX HANPSMKAX: SIK MEBHUN BUJI JisIIBHOCTI
YVYaCHMKIB BiTHOCHH, CIIPSIMOBAHUI Ha 3abe31eYeHHs] HOPMAJIBHOTO (DyHKITIOHYBaHHS
1eBHOI cepr CyCIiIbHOTO KUTTS ab0 SIK 3acTUTIA TAacUBHA (hOpMa, HAIIPUKJIAL, Y
BUTJISII «IO3MIINA» JIIOJEil CTOCOBHO IHIIMX 0ci0 y (hopMi MPaBOBOrO COIIAJbHOIO
CTaTyCy TPOMa/ISH, Y BUTJISA/ COMiaibHUX iHCTUTYTIB Totmo [11, ¢. 99]. Ananizyoun
COTiaJIbHIH 3B’SI30K y JIOCJII/KYBAaHUX BiJ[HOCUHAX, MOKHA JIHTH BUCHOBKY, 1110 BiH
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HOJIATAE Y MPaBi IOPUAMYHOI 0COOM Ha 3aKOHHMX IiACTaBaX BOJOITH MailHOM Ta 3
000B 13Ky IHIINX 0Ci0 He IepPeNIKoKaTh TaKiil AisIbHOCTI.

Takum grHOM, Oe3mocepeIHiM 00’€KTOM 3JI0YMHY € OXOPOHIOBAHI KPUMiHATLHIM
3aKOHOM CYCIIJTbHI BiTHOCHMHU y cdepi peasizallii 0pUANYHUME 0cobaMu TpaBa
BOJIOJIIHHSI CBOIM MalfHOM.

Y Teopii KpUMiHATBHOTO TIPaBa MMPOKE BU3HAHHS O/leprKajia TaKOXK Kiacudika-
1ist Ge3nocepeiHix 00’'€KTIB 3JI0UNHIB «110 TOpU3OHTAI». CyTHICTD i€l Kmacudikarrii
MOJISITAE B TOMY, 1[0 Ha PiBHI Oe3mocepeaHboro 00’ eKTa BUALISIOTHCS OCHOBHUN Ta
noxatkosi 06’ extu. HeoOxinHicTb y Takiil knacudikaiii BUHUKA€E TO/, KOJU OIMH i
TOH caMMil 3JI04MH OJHOYACHO 3aIO/I0€ MIKOAY KiJIbKOM CYCIIJIbHUM BiIHOCMHAM
[11, c. 107]. 3i amicTy mucnosuitiii KBamiiKylOUnX CKIIIB 3JI0UMHY, TIepedadyeHoro
cr. 206-2 KK Ykpainu, B6aua€ThCsi HAABHICTD JOJATKOBUX Oe3rmocepeHix 00’exTiB
naHoro sjaounny. JJogarkoBum GesnocepesHiM 06’€KTOM € Ti CYCIILIbHI BiJHOCHHM,
SIKUM 3aTOII0ETHCS 00 CTOCOBHO SIKMX BUHUKAE 3arPO3a 3ATO/IISTHHST KO TOPSI/T
3 OCHOBHUM 00’€KTOM. P0O3Pi3HSAIOTH 101aTKOBUI HeoOXiHUI (000B’I3KOBMIT) Oe3-
nocepeiHiil 06’eKT i 1oaTKOBUil (hakyIbTaTUBHUI (HEOOOB'I3KOBHIT) Oe3rmocepe/THiit
00’€KT.

JlogaTkoBuil HeOOXiAHMIT 00’€KT 3JI0YMHY — Il€ CYCIIJIbHI BIJHOCUHM, STKUM
MpU BUMHEHHI JJAHOTO 3JI0YMHY 3aBXKIU CIPUUYMHSAETHCS MMKoAa. Hampukiazn, y
CKJIa/ll HeoOepesKHOTO 3HUIIEeHHsT abo TonTKoKeHHs MaiiHa (ct. 196 KK Yipainw)
OCHOBHUM Oe3mnocepeiHiM 00'€KTOM € BJIaCHICTh, a JOJATKOBUM HEOOXiHUM —
KUTTsE 260 3710poB’st ocobu. /logaTkoBUN (HaKyJIbTaTUBHUN O0’E€KT 3JI0UUHY — T€
Ti CyCIiJIbHI Bi[HOCUHU, IKUM IIPYM BUMHEHHI JIaHOTO 3JI0YMHY B OJHOMY BUIIQ/IKY
3aI0/II0OETHCS IIKO/a, a B IHIIOMY — 3aBJaHHs IIKOAM IUM BiZlHOCHHAM He BinOyBa-
€ThCs (HATIPUKIIA/, 3710pOB’s Ipu BumHenHi 3rpastyBanns (4. 1 cr. 152 KK Ykpa-
inm) [6].

Ocxinbkn 4. 2 cr. 206-2 KK Ykpainu BCTAHOBJIIOE, IO 3JIOYMHHUMH € Ti caMi
mii (mii, mepexbaueni 4. 1 maHoi ctaTTi), BUMHEHI TTOBTOPHO abo 3a MOTEPETHBOIO
3MOBOIO TPYTIO0 0ciO, ab0 3 MOrpo3010 BOMBCTBA UM 3AMOJISTHHS TSIKKUX TiJIECHIX
VIIKO/ZKEHB, a60 MO€EHAHI 3 HACHJILCTBOM, 1[0 HE € HeOE3MEeYHNM JIJIsT KUTTSI 1 3710-
poB’st, a00 3 TOMIKO/PKEHHSIM Ui 3HUIIEHHSAM MaliHa, TO MOKHA JiiiTH BUCHOBKY, 110
JOJATKOBUM HEOOXiZIHUM 00’€KTOM JJAHOTO 3JI0UMHY € CYCITJIbHI BiTHOCUHM Y chepi
OXOPOHU KUTTS Ta 3/I0POB’S JIOAWHU, BiacHOCTI. [Ipn 1ibomy mogatkoBux daxyb-
TaTUBHUX 00'E€KTIB 11eil 3JI0YNH HE MiCTHUTD.

Ha mganwii yac icuye Garato kiacudikaiiii 3709nHiB y cdepi rocrnoaapcbkoi
JSJIbHOCTI 3a71€5KHO BiJl TPYIIM CYCIIJIBHUX BIJTHOCHH, Ha sIKi BiH mocsrae. Taki kia-
cudikartii pospobsisiu I1. TI. Auapyiko, B. K. Tpummyk, O. O. {ynopos, B. 5. Tariii
Ta iH.

Branoto € nmponosuttig O. O. /lynopoBa knacudikyBatu 37109mHN y chepi ToC-
MOAPCHKOI isIBHOCTI TAKUM YMHOM: 1) 3JI0YMHM MPOTH CUCTEMHU TPOIIOBOTO 00ITy
ta donrmoBoro puHky (crarti 199, 200, 222-1, 223-1, 223-2, 224, 232-1, 232-2);
2) 3JI0YMHM TIPOTU CUCTEMU OIOJATKYBaHHS 1 CUCTEMH 3arajibHOOOOB IBKOBOTO JIE€P-
’KaBHOTO colliasibHOTO cTpaxyBanug (crarti 204, 212, 212-1, 216); 3) 310unHN TIPOTH
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6rokerHol cucremu (crarti 210, 211); 4) 3710YMHN TIPOTH MOPSIAKY TIEPEMIIIIEHHS
[pe/IMeTIB uepe3 MUTHUIT KOpAoH YKpainu (ct. 201); 5) 37I04MHM TIPOTU TTOPSIAKY
3alHSATTSI TOCTOAapchKoio AisibHicTio (ctatTti 203-1, 203-2, 205, 206, 209, 209-1,
203, 227); 6) 3mounaM TpoTu IpaB KpeauTopiB (crarti 219, 222); 7) 310unHM 1poTH
3acajl J06pocoBicHOl KOHKYpeHItii (ctarti 229, 231, 232); 8) 3/104MHE IPOTH TOPSIIKY
npuBaTu3aitii (ct. 233) [15, c. 449].

[TosuTnBHO OIIHIOIOUM TTPOBe/leHy Kaacu(ikalliio 3JI09nHiB y cepi rocrogap-
CBHKOI isITIBHOCTI CJIiji BpaxyBaTH, 10 Kiacubikaiiis Oy/a 3aificHeHa 1e 10 HabpaHHsT
ynaHOCTI ¢T. 206-2 KK Ykpainu, a ToMy BUIAETHCSA MPUUHATHAM, 1110 3a3HAY€HA
CTaTTsI BiAMOBIZHO [0 i1 Ge3nocepeiHboro 00’ekTa Moryia 6 6yTH BifiHeceHa /10 TPYIIH
3JI0UMHIB MTPOTU MOPSKY 3aWHATTS FOCIOIAPCHKOIO JiATbHICTIO.

Bucnosexu. 1liicymoByioun BUKJIaJIeHe, CJIi/l BKa3aTH Take.

3arasbHUM 00’ €KTOM 3JI0YMHY € CYCIIIbHI BiIHOCHHM, 110 MOCTABJIEH] T 0X0-
POHY KPUMiHAJIBHOTO 3aKOHY.

PonmoBum 06’ekToM 3710unhy, nepeabaderoro ct. 206-2 KK Ykpaiuu, € cycmiibhi
BIJHOCHMHH, 1[0 BUHUKAIOTh y IpoIleci BUPOOHUIITBA BCI€I0 CYKYITHICTIO rajyseii
roCIIoIapCTBa CYCIHiJIBHOTO IIPOAYKTY, HOr0 PO3IO/IiIY Ta 0OMiHY, BUKOHAHHS POOIT
Ta HA/IaHHS TIOCIYT BApPTiCHOTO XapakTepy, a TaKOXK y mpoiieci (hopMyBaHHS Ta BUKO-
HaHHsT OIOJIKETIB Bijl pE3yJIbTaTiB TOCIOIaPIOBAHHSI.

BesnocepeaiM 06’€KTOM 3a3HAYEHOTO 3JI0YNHY € OXOPOHIOBAaHI KPUMiHAIbHUM
3aKOHOM CYCHiJIbHI BifHOCHHU y cdepi peasisallii 0puaAnYHUME 0cobaMu TIpaBa
BOJIO/IIHHSI CBOIM MaiiHOM.

Cr. 206-2 KK Ypaiuu, BiAnosigHo 10 i 6e3nocepennboro 06’ekra, Moxe OyTu
BiJlHECeHa /IO TPy 3JI0YMHIB IIPOTH TOPSIKY 3aliHATTS TOCIIOAAPCHKOIO TiSITIbHICTIO.

3arajoM nuTaHHg 00’ekTa 370unHy, nepeabaderoro cr. 206-2 KK Ykpaiuu,
HaJIe;KHUM YMHOM He JIOCJTi/IKEHe B HayIli KpUMIiHAJIBHOTO MpaBa i moTpedye 1moiab-
IIOTO JIeTaJIbHOTO BUBYEHHS [IJIs1 BUPilIEHHS TEOPETUYHUX 1 TIOB’A3aHUX 3 IPaKTHY-
HUM 3aCTOCYBAHHSIM MTPOOJIEM.
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Buxnadeno pesyavmamu emnipuuinozo 0ociiodcenis 00c6idy yuacmi zpomadcykocmi iy 3axo0ax
w0do 3anobizanns xopynuii. Ilposedene asmopom ankemysanis nNepecivnux epomaosin i Yuacnuxis zpo-
MAOCOKUX AHMUKOPYNUILIHUX OP2AHI3AUIH 3aCEI0UUN0, WO ZPOMAOANU CXUNLH Aulle OeKIapyeamil céol
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binviu eghexmusnoro.

KmouoBi cioBa: rpomajisiHu; TPOMAJIChKi oOpraHisailii; aHTUKOPYIIiiiHa AisIbHICTH TpOMa-
CBHKOCTI; 3a106iraHHst KOPYIIIii.

Beneyxuii A. B., actiupant xadeapbl KPUMHUHOJIOTHH U YTOJOBHO-HCIOJHUTENHHOTO TIPABA,
Hanuonanpublii topuanueckuii yuusepcuteT umenn Spocaasa Myaporo, Ykpauna, r. XapbKoB.
e-mail: a.beletskiy17@gmail.com ; ORCID 0000-0003-3336-3193

OmnbiT yyacTusi 00IECTBEHHOCTH B IIPEJOTBPALIEHNH KOPPYINIUOHHON NPECTYIHOCTH B YKpanHe

Hznoxcenovr pesyivmamol aMnupuueckozo uccie008anus Onbima yYuacmus 00UecmeeHHoCmu 6 Mepo-
npusmusix no npedomepawenuto kKoppynyuu. IIposedentoe agmopom ankemuposanue psioosvlx 2pajicoan
U YuacmuuKos 00ueCmeeHHbIX AHMUKOPPYNUUOHHBIY OPZAHU3AYUUL NOKA3AN0, YMO ZPANCOAHe CKIOHHDL
s 0eKIapuposamy c60U HAMEPEHUs. K NPOMuU00eticmeuo Koppynyul, 6 mo pems. Kax anmuxoppyn-
UUOHHASL OeSIMENLHOCIID 00UECMBEHHDIX OP2AHU3AUUTL s6lslemcst 60nee dpPPexmueHoll.

Kirouesbie cioBa: rpaxiate; 00IECTBEHHbIE OPraHU3AIMU; AHTUKOPPYIIIIUOHHAS JE€ATETbHOCTD
0011IeCTBEHHOCTH; TIPEAOTBPAIIEHIE KOPPYIILIUHL.

Iocmanosxa npobaemu. Y HelOAaBHLOMY CBITOBOMY PEHTUHTY CIIPUITHATTS
kopymii (Corruption Perception Index — CPI) 3a 2016 p., sikuii 6yJi0 CKJIaaeHo
Mi’KHapOHOIO HeypsiIoBoto opraHizariieto Transparency International, Hama kpaina
nociziae 131 mictie 3 176 moxauBux. He ofnH pik TpUBae AMCKYCis B CYCHITbCTBI, SKi
3aX0/I1 IOTIOMOKYTh MiHIMi3yBaTh KOPYHINIO B YKpaiHi. 3aaydeHHs TPOMaJIChKOCTI
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710 aHTUKOPYTIIITHOTO MPoIlecy HAa3MBAEThCS cepel M0BoJi edekTuBHUX. OmHAK
JIOCI BIICYTHI pe3y/IBTaTUBHICTD ydacTi IPOMAJChKOCTI B 3aX0/IaX MIOAO0 3ari00iraHHs
KOPYIIIIii HE TOCTi/IXKyBasacsl.

Memoro cmammi € anani3z moka3zHWKiB Takoi ydacti. [Ipu dpopmymoBanui
3aB/IaHb HAIIIOTO JIOCJI/PKEHHSI MU KepyBaJIUCh Pe3yJIbTaTOM COII0JOTIYHOTO OIUTY-
BanHst KuiBcbkoro mixkHapozHoro incrutyty cortriosorii (mam — KMIC) B 2015 p.,
B XOJIi AKOro OyJs0 3’ICOBAHO, MO TPETHHA JOPOCJIOr0 HaceTeHHsT YKpaiHU JeMOH-
CTPY€E TOTOBHICTD Bi/ICTOIOBATH CBOI ITpaBa Tiepesl Kopytitionepamu [1]. Anasmi3 ydacti
IPOMaJICBKOCTI Tiepebadac TMONIyK BiIIOBIei Ha TPU KJIHOYOBUX MTATAHHSL:

1)un pificHO TpOMaZITHU TPOTU/IIOTH KOPYIILii UM TiJbKU JEKJIAPYIOTh CBOIO
TOTOBHICTB?

2)HacKiJIbKY e(heKTUBHO TPOMAJIChKICTD TIPOTHU/IIE KOPYTILii B /Iep:KaBi?

3)sIKi CKJIQJHOII MOCTAOTh Mepejl TPOMAAChKICTIO y mpoleci 3amobiranus
KOPYTIIIii?

JlocaipkeHHsT IMX MUTaHb MTPOBOUIIOCH 32 Pe3yJibTaTaMi aHOHIMHOTO OIUTY-
BaHHs rpomajisiH (1590 pecrioHeHTIB) Ta €KCIIEPTHOTO ONMUTYBAHHS CITIBPOOITHUKIB
IPOMaJICBKUX aHTUKOPYIIiiiHuX opranizamiit (30 pecriorgentis). Ilig yac Bubopy
opraHisalliii-pectioH/IeHTiB MU KePyBaJUCh MEePeJiKOM YYaCHUKIB TPYIU aHTUKO-
pyniiiinoi pecdopmu, 1Mo BXOAUTH M0 ckaany Peanimariiinoro makety pedopm:
Transparency International Yxpaina, [lentp nporumii kopymii, [lerrp momtunaamnx
cryniii Ta ananituku «Eiinocy, [lentp nmomituko-mpaBosux pedopm Tta Ilentp gemo-
KpaTil Ta BepXOBEHCTBA TpaBa. Pelnta opraHizalliif, SIK-T0: AHTUKOPYIIIHHUN PyX,
AnTtukopyniiiina inimiatusa, AHTukopymmiitauii mrad, 'O «Csizmomi» Ta Centre
UA Gy ob6pani muissxoM cTuxiiinoi Bubipku. O6uBa OMUTYBaHHSI TPOBOINIKCH
IIJISIXOM aHOHIMHOTO OHJIAH aHKeTyBaHHSI.

AHKeTyBaHHS TTPOBOIMJIOCH TMTPOTATOM TPHOX MICSIIIB: 3 BEPECHS IO JMCTOMA]
2016 p. BkIOUHO. Y XOJi MPOBEAEHHS AOCIIKEeHHsT OYJI0 CKJIaeHO [BI aHKEeTH:
OJ[Ha JIJIsI TPOMAJISH, 1HINA /It CIIBPOOITHUKIB IPOMaJChKUX OpraHizaiiii. Y mep-
il aHkeTi 6ysm Taki OJI0KM MUTaHb: COI[ialbHa YyTTEBICTh TPOMAISIH 10 KOPYIIIIii;
JIOCBiJI TPOMAJISTH Yy 3ITKHEHHI Ta MPOTHUIl KOPYIIii; CIPUWHATTS e(heKTUBHOCTI
AHTUKOPYIIIHHOI JislIbHOCTI TpoMa/icbKOCTi. [Ipyra ankera BKItoyasa: COpURHITTS
AQHTUKOPYIIIHHOT STTbHOCTI TIePECiYHNX TPOMAJIsTH; BUKOHAHHS 3aT001KHIX (DYyHK-
1ill TPOMAJICbKUMU OPraHi3allisiMu; BUSIBJIEHHS MOKJIUBUX PU3UKIB Y AISLITBHOCTI
IPOMAICLKUX OpraHisallisx.

Buxnao ocroenozo mamepiany. Sk oKa3an0 BUBYEHHST [yMKU TPOMAJISH MO0
COITiaJIbHOI YYTTEBOCTI JI0 KOPYIIIIil, TpeTUHA HACEJIeHHS KpalHU BBAKAE, 110 11 PiBeHb
y fiepsKaBi € BUIUM, aHiK TOM, 1m0 OyB Hamepenoani €spomaiigany (y 2013 p.) [1].
Taki mani MOSCHIOIOTHCS HEBAAJIUMU CIIPOOAMU TETEPINTHBOI BIAAN TTPOTUIISATH
Kopyrii. Ha mymMKy rpoMajisit i rpoMaIcbKUX eKCIIEPTiB, 3aMiCThb IIbOTO BiJI0YBAETHCSI
imitarist akTuBHUX Aiil. JlificHo, 3a ocTaHHi poKK OYJI0 CTBOPEHO HOBY CHCTEMY aHTH-
KOPYIIIHHIX OpPraHiB, CTBOPIOIOTHCS HOBI MexaHi3Mu 3amobirantst kopyiii. OxHak
BCi Ii cIIpoOU HATMKAIOThCS Ha CIPOTUB BJAAM i MM OPraHOM CKJIAJHO HOBHOIO
MipoIo peasi3yBaTH CBili TTOTeHIa [2].
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Awnaniz noxiit 2014 p. y Hamriii gep:kaBi JOBOAUTD, 1[0 OCHOBHOIO NMTPUYUHOIO
eckasaiii KoHGIIKTY Oy/JI0 caMe HEeCHPUUHATTS HaceJeHHAM Kopymiii. [ani
HAIOTO JOCJI/IKEHHS CBiluaTh, MO W CHOTOMHI TPOMAJIHU 3aCY/KYIOTh KOPYTI-
1if0: Mpo 1e BKasayso npubim3no 85 % pecronaeHTiB. HeratuBHe ctaBjeHHS 110
I[bOTO SIBUINA € 3PO3YMIJINM, OCKIJIbKU TIPUOJIM3HO 2/3 PECIOHIEHTIB CTUKAJWCH
i3 Bunaakamu kopymiii y 2016 p. Oqnak, BUBUMBIIN CTATUCTUKY 3aSBHUIIBKOI
aKTUBHOCTI TPOMAJIsH, MOKHA KOHCTAaTyBaTU HEOJHO3HAUHICTh iX CTaBJEHHS 10
npobemu Kopyiiii. BignosigHo no pesyibrartis gocaiakenus, 94 % rpoMaisaH He
3BEPTAJINCH /IO TPABOOXOPOHHUX OPTraHiB i3 3a4BOI0 PO BUMHEHHS KPUMIiHAJIHHOTO
MIPAaBOIMOPYIIEHHs, 00 BBAXKAIOTh, [0 MPOTU/IisST KOPYIIII — CIIpaBa Jep/KaBu, a He
IPOMa/ISH.

Cepenr OCHOBHUX NPUYNH HE3BEPHEHHS OTNUTAHI BXKe TPAAMIINHO BKa3aJu:
[epeKOHAHICTh y 6e3pe3yIbTaTUBHOCTI 3BepHEeHHs, HebakaHHs OpaTH y4acTh B
o(iiiiHoOMy po3ciyBaHHI Ta CTpax Iepe morpo3amMu 3 60Ky Kopyimionepis. Cii
3a3HAUMTH, 1110 Mail’kKe KOXKEH ITAaTUI PECIIOHJIEHT BBA)KA€ KOPYIIIo e(peKTUBHUM
3acoO0M BupimienHst mpobseM. HaitiMoBipHiliie, 1ie TIOB’s1I3aHO 3 0COOGHCTOIO YYaCTIO
rpoMajisii y KOPYIIIHHUX MpakTukax. Maiike mmosoBuHa (42,5 %) pecrioHIeHTiB cami
€ i"iniaropamu Kopymiii (106poBiLIbHIIT Xabap, BAKOPUCTAHHS OCOOMCTUX 3B’SI3KIB).
Boarouac rpomMagsiny 6OSATbCSA MOCTPaXKAATH Bif KOPYIIIHKUX Aill (TaKy 3arposy
Bi/IuyBaioTh 76,6 % ommranux) [3].

Hamre mocrmipzkenHsT MOKa3amo, MO TPOMAJTHU 3arajioM HAJIAITOBAHI /laBaTh
COIlia/IbHO-0YiKyBaHi BiZiNoBii. MoskeMo Takok TOBOPUTHU TIPO iCHYBaHHS 4aCOBOTO
CIIPUITHSITTSI BUTO/IM BiJI KOPYIIIIii — IPOMAJISIHI HAJIAlITOBaHi OTPUMATH TeBHe 6J1aro
TYT i 3apas, aHiK y IePCIeKTUBI, a KOPYIIIis, CBOEIO YeProio, J03BOJISE 3POOUTH 1Ie
HesiakaaaHo. Jocaignuk Amcrepaamcbkoro yaiBepceutery Hine Kpobic Busnauae
TaKe SIBUIIIE SIK «30JI0TA MOKJIUBICTb» — 0OCTaBUHA, KOJIV JIFOIMHI BAKKO BTPUMATHUCD
Bi/l KOPYHITIHHUX /il 3317151 OTPUMAaHHS HEIPABOMIPHOI BUronu [4].

BaksmBUM acrmekTOM HAINIOTO AOCJIPKEHHS OYJI0 BUBYEHHS MUTAHHS I0J0
e(heKTUBHOCTI aHTUKOPYTIIMHUX 3aX0/[iB TPOMAJICHKOCTI. /17151 1IbOTO pecrioH/ieHTaM
OyJI0 3alPOIIOHOBAHO OIIHUTU YyYacTh IIEPECIYHMX I'POMASH Ta TPOMAAChKOCTI B
IIOMY y 3aX0j1ax 3armobiraHHs KOPyIIILil.

[TepeBaskHa Ginbrricts rpoMansad (76,3 %) BBasKalOTh CBOIO AisLIBHICTD 3 TIPO-
Tuii Kopymiiii ManoedexkTuBHO0; 20 % pPECIOHAEHTIB BKa3yIOTh, IO iX AisSJIbHICTD
€ cepennboedexTuBHOW i Juie 3,7 % — BUcOKoedeKTUBHOIO. [Ipuunnu, 1o 3aBa-
JKAIOTh I'POMa/ITHAM BUCOKOE(MEKTUBHO MPOTUIIATH KOPYIIIIil, PO3IJISIHEMO HUXKYE.
CrypboBaHicTh BUKJIMKAE YacTKa PECIHOHIEHTIB, SKi y pasi mopyiieHHs iX mpas
Ta iHTepeciB OyAyTh HEOMINITHO JOMOBJISATUCH 3 YUHOBHUKOM, TOOTO IHIIIIOBATH
KOPYIILIIO: TAKUX 0Cib cepes onmuTaHuX BUABUIOCH Maiike 20 %. OTxe, KoxKeH 11's-
TUI PECTIOH/IEHT BiJICTOIOE BJIACHI TIPaBa HE3AKOHHUMU METO/IaMU, MO MiITBEPIKYE
HEOJIHO3HAYHICTh CTaBJIEHHs TPOMA/IH /10 KopyTitil. Cepes iHINX cocobiB 3aXUCTY
BJIACHOTO TIPaBa BKAa3yIOTh: BUMOTY JI0 YHMHOBHUKA PO BUKOHAHHSI H0TO CJIyKOOBUX
060B’s13KiB (45 % BiANOBizEil); 3BEePHEHHSI /10 TPABOOXOPOHHUX OPraHiB i3 3as1BOIO
PO BUMHEHHSI KpUMiHAJIbHOTO TpaBornopyiiertst (20 % Biamnosizeit); 3aificHeHHs
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KOHTPOJIIO 32 PillleHHsIMU BiAmoBiannx yuHoBHUKIB (10 % Biamosizeit); opranisaitist
MITHHTIB i TikeTiB (5 % Bianosizeit).

JlocutijpkeHHsT OI[IHKY TPOMAJISTHAMHU JIiITTHbHOCTI TPOMA/ICBKOCTI Y 3aX0/1aX TIPOTH-
[l kopymiiii B Ykpaini 3acBiguuio, 1o 52 % Jiojiell BBAKAIOTh, 10 TaKa [Mis/IbHICTh
nae pesyJsbrat, 48 % ke OIMIHIOITD ii sk Ge3pe3y abTaTuBHY. TaKOK PeCHOHAEHTH
BKaza/y Haiibiabi eeKTUBHI 3aX0A1 MPOTH/IT KOPYIIILii, cepe AKuX: GopMyBaHHS
AQHTUKOPYIIIIiTHOI KyJIbTypH Hacesentst (66,4 %); mybmiune onpusoaHerts indop-
Mallii Ipo piBeHb A0XOMiB i BUTpaT YMHOBHUKIB (61,2 %); rpoMajicbKuii KOHTPOJIb
3a MPUUHSATTSIM Ta BUKOHAHHSIM yIpaBainchbKuX pimiers (40,6 %); MOHITOPUHT j1ep-
’KaBHUX 3aKyTiBesb (40,6 %); He3anesKHUI TPOMAJICHKUN KOHTPOJIb 32 BUKOHAHHSIM
cynoBux pimrenb (38,2 %); BUKpUBAJIbHA MiSITBHICTD TEPECiYHNX IPOMAJISTH II[0/10
okpemux Bunajkis kopymiii (35,8 %) (naBeneni nokasznuku nepesuityiots 100%,
OCKIJIbKM PECIIOH/IEHTaM IPOIIOHYBAJIOCS JleKijJbKa BapianTiB Bijnosigeil). Takum
YMHOM, HalfyacTillle rpOMaJICbKIiCTh peasi3ye CBOI IOBHOBAKEHHSI Y TAKHUX HallpSAMax
3armobiraHHs KOPYIIi, SIK: BUSBJIeHHsI (haKTiB MPO KOPYIIIIiiHI TPABOMOPYIIEHHS;
MpoBe/ieHHsT 1HGOPMAIIITHIX KOMITaHiil MO0 3armobiraHHs KOPYIIlii; 3/iliCHeHHST
IPOMa/ICBKOTO KOHTPOJTIO 11010 JIOTPUMAHHS aHTUKOPYIIIIHHOTO 3aKOHO/IaBCTBA.

BuBueHHST yMKU CIIBPOGITHUKIB IPOMaICbKUX aHTUKOPYIIIIHHUX OpraHizatiii
IIO/I0 YYACTi TIePECIYHNX TPOMAJISH Y 3aX0/[axX 3armobiraHHss KOPYIIIiii MoKa3asio, 1o
ocTaHHi 371e6iIbIIOr0 MPOTUAIIOTH KOPYIII caMe yepes3 MisJbHICTh TPOMALCHKUX
opranizariit (65 % Bignosineil pecriorgenTiB). OxHak 28 % pecroHIeHTIB i ITBep-
JUKYIOTh Te3y PO He3aJydyeHiCThb IPOMA/IIH JI0 aHTUKOPYIIINHUX 3aX0/[iB 1 Jinlile
7 % BKa3yiOTh, IO TPOMAJISTHU JIHICHO TIPOTUAIIOTH KOPYIIILi.

3arajioM TPOMAJIChKi OpraHisallii HaMaraloTbCs MAaKCUMAaJIbHO 3aJIyUNUTH TIepeciu-
HUX TPOMAJISIH JI0 BJIACHOI JIISIJIBHOCTI MIJIIXOM: HAJlaHHS MOKJIMBOCTI TTOBIIOMUTH/
BUKPUTHU KOPYIIIiliHI PABOTIOPYIIEHHS i HACTYITHUM HaJIJAHHSIM IOPUIMYHOTO 3aXUCTY
TaKUM 0c00aM; TOMUPEHHsT iH(GOpPMAIii PO MO3UTUBHI MPUKJIAAN TPOTU/IIT KOPYIIIIii
Ta MPOBEeHHs OCBITHIX TPEHIHTIB 1 ceMiHapiB. BopHouac mpefcTaBHUKN TPOMaI-
CHKUX OpTaHizalliil CTBEP/UKYIOTh, 10 iM He BUCTAYa€ MiATPUMKH 3 OOKY CYCIiIbCTBA
i HapiKaioTh HA BIJICYyTHICTh €AMHOTO iH(GOPMAIIHOTO TIEHTPY /JIs 3B’'43KY 3 T'PO-
MaJISTHaMU. 3Bi/ICK BUIIJIMBAE BUCHOBOK ITPO TIEPCIIEKTUBHI HAIPSIMU B3a€EMOIi1 MixK
IepecivyHUMM TPOMAJISTHAMU Ta TPOMAJICbKUMU aHTUKOPYIIIIHHUMEI OPTaHi3aiisiMu.

[Ipu otiHOBaHHI AiSJIBHOCTI TPOMAJICBKUX aHTUKOPYHIIIMHUX OpPraHisaiiil Mu
KepyBaJIuCh aHAIi30M (DYHKIIIH, SIKi Ma€ BUKOHYBATU TPOMAJICHKICTh Y 1IbOMY TIPO-
1eci: KOHTPOJIbHA, TIPeJCTaBHUIIbKA i (DYHKILIS BIJIUBY.

Cepen mxepen indopmaitii gyt BusiBJaeHHsT (HakTiB KOPYMIlii IpeJcTaBHUKN
TPOMAJICBKUX OpTraHi3allii He HAJAl0Th MepeBaru SKOMYCh KOHKPETHOMY JIKEPEJy.
Tak, 30 % pecnoHJeHTIB BKasaJiu, 10 iX OpraHisailii KOPUCTYIOTbCS TTOBiJOMJIEH-
HAME (DI3UUHUX 0CiO-BUKPUBAIBHUKIB KOPYIIIi, 23,3 % OMUTAHUX BUKOPUCTOBYIOTDH
BiZIKpUTI pecypcu Ta 6as3w jaHuX i jmire 6,7 % opraHizaiiiii caMOCTIiHO TTIPOBAISITH
poscaigyBanHg. MokeMO KOHCTaTyBaTH, 1110 MOHITOPUHI, K eJeMeHT KOHTPOJIIO,
BUKOHYETbhC e(heKTUBHO, BPAaXOBYIOUM Ty KiJIBKICTh iH(MOpMAaIlii Tpo KopymiiiiHi
MIPaBOTIOPYIIEHHS, sSIKa BUSBJSETHCS TPOMAICBKIMU opranizaiigamu. Came KiJbKiCTb

228 ISSN 2414-990X. Ilpobnemu saxonnocmi. 2017. Bun. 136



bineybkuii A. B. [Jocgiod y4acmi epomadcekocmi y 3ax00ax w000 3anobizaHHA KOpynyiliHil 37104UHHOC ...

BUSIBJIEHOI iH(OpMaIii i yac MOHITOPUHTY Oy/ie CBOEPIAHUM MOKA3HIMKOM YCIIili-
HOCTi #oro BukoHaHHs. CHiBpOOITHUKY IPOMaJICBKUX OpraHisalliii CBOEI 4eprorwo
00MparTh HAIIPSIM MOHITOPUHTY Ta BUSIBIEHHs iH(GOPMAIIiT sSIK OCHOBHUI BUJL Tisliib-
HOCTI 1X opraHisariii.

binpmricts MaTepianiB mpo GakTu KOPYIIIii, 10 HAAIUNLTN 3 BUTE3a3HAUEHUX
JKepeJ1, € MiZICTaBOIO I/ BIIKPUTTST KPUMIHAJIBHUX TTPOBA/KEHD MPABOOXOPOHHUMUI
opraHaMu: TIpo 1€ BKa3yioTh 75,4 % onurtanux. Ame y 10,3 % Bunaakax 3i6pani
MaTepiay 3alumaTbes 0e3 posrasay. Jluime 7,3 % pecroHAeHTIB 3a3HAYIIIN, 1[0
MaTepiay, 3a SKUMU BiJIKPUBAIOTHCS KPUMiHAIbHI TPOBA/KEHHS, JISTAIOTh B OCHOBY
BUHeCEHHsST OOBUHYBAJIbHUX BUPOKIB (3AUIIKOBI 7 % HaJeKaTh BapiaHTy BiAIMOBIIi
«iHIIIe>, JIe PECIIOHICHTH 3/1e01/IbINOro BKa3yBaJI 110 JIeKiJIbKa BapiaHTiB BiANOBiiei).
Curip 3a3Ha4MTH, 110 IPOMAJCHKI aHTUKOPYIIIIiiiHI opraHisaiii Hapasi Oijibline CIIiB-
npaitioioth i3 HABY, sike 1o3uitionyeThest SIK He3aIesKHUH aHTUKOPYTIIIHHIH OpraH,
TUM CAMUM BUKJIMKAIOUU OiJIBIINY IOBIPY Y TPOMAICHKOCTI. Tek came miTBEPIKYIOTh
i TPOMAJICBKi eKCTIepTH — peati3allisi MaTepiasiB Moo (HaKkTiB KOPYMITii 3a7eKUTh Bi/l
opraty, /10 sIKoro O0yJI0 Tojato 11i MaTtepiann. HacToposkye BCcTaHOBJIEHHIT BiICOTOK
BUHECEHHSI OOBUHYBAJIbHUX BUPOKIB (KU i BUMIpIOE eEeKTUBHICTh CUTHAIBHOI
(yHKIIiT) TOPIBHSIHO i3 BIZICOTKOM BIZIKPUTTSI KPUMIHATBHUX MTPOBA/KEHD: 32 HATIIUMU
npubIU3HUMU PO3paxyHKamu, Jiie 1 3 24 KpuMiHAJBHUX TIPOBAKEHD TOXOIUTD
no cymy. Ha mamnry mymKy, 1ie TIOB’I3aHO i3 cynepeuykamMu, SKi BHHUKAIOTh MiXK TPO-
BiIHUMU aHTUKOPYIIIMHUMI opraHaMu kpainu: 1LY, ii cTpyKTypHUM iAPO3aiI0M
CAII i HABY. 3xebinbiioro, BOHK MMOB’sI3aHi 3 TphboMa MoMeHTamu: 1) peasizaitis
npaBa MPOKYPOPIB, CIIAUNX i JIETEKTUBIB Ha MOYATOK JIOCY/IOBOTO PO3CJIi/lyBaHHS;
2) BU3HAYEHHSI MiACTIAHOCTI; 3) A0MYCTUMICTh 31100y TOI i Yac J0CYI0BOrO PO3CJIi-
JyBanHg iHdopmartii (Tlokazanb, JOKYMEHTIB, PeUell, CJIi/IiB 1 3Haps/ib BANHEHHS 3710-
YKHY TOIO), IO Ma€ cTaTh abo He CTaTH B CYAOBOMY IIPOLECI JOKA30M BUMHEHHS/
HEBUYMHEHHSI 3JI0YMHY KOHKPETHOIO 0coboto (ocobammu) [5].

He Menmm BaykimBrUM HAIPSIMKOM isJIBHOCTI TPOMA/ICBKAX OpraHi3alliil € B3aEMO-
Jlist 3 HaceJieHHsIM y cdepi 3anobirantst Kopyiiii. ToMy BiANOBiAHI opra#izailii MarOTh
HaJIaro/KyBaTH TicHi iH(opMariiini 38’I3K1 3 TPOMaisTHAM¥ 33171 TIOTYJIIpu3aiii
CBOEI AisibHOCTI. 3apas iHGOpMyBaHHS HACeJEeHHS 3 IUTaHb 3aII00iraHHs KOPYIILIii
3IIIICHIOETBCS: Yepes3 BeO-caiiT opraHisaliii, MJIIXOM MPOBeAeHHsS iH(hOpMaIliiHIX
3axXofliB (KPyIJINX CTOJIB, Mpec-KOH(pEPEeHIli TOoMo), NIJIIXOM 30BHINTHBOI ariTaiii.
I'pomazichki oprasisaitii yCHinrHo peasisyioTh CBOI aHKTUKOPYIIIIHI KaMTaHil, crips-
MOBaHi Ha 3pocTatHsi 00i3HAHOCTI PO HETaTHBHI HACJIAKK KOPYIIIi, 1O IiATBEp-
JUKYETBCS PIBHEM CIIPUMHATTS Ta CTaBJIEHHSAM JI0 KOPYIIILi.

Y pamkax BUKOHAHHS TPEACTaBHUITBKOI (DYHKITIT TPOMAJIChKI OpraHisailii MaoTh
Bi/ICTOIOBATH iHTEPECH TEPUTOPIATIBHUX TPOMaJl, OKPEMUX IPOMAJISIH TA CYCIILIbCTBA
B 1iziomy. Ile BUIJIMBAE 3 TOJOKEHD PO MPUHIHI TyOJIYHOCTI, sIKi 3a3HaveHi B
3akoni Yipainu «IIpo rpomazcbki 06’ eqHanHsa». BignosigHo 10 HbOTO, rpoMajIChKi
o0’erHaHHs MalOTh iHMOPMYBATH TPOMAICHKICTh IIPO CBOI MeTy (IiJ1i) Ta AisSIbHICTh
[6]. ¥ xomi anamizy mpoBezieHOr0 HAMU JIOCTI/PKEHHS 3'sICyBaocs, M0 TPOMaIChKi
oprasisailii He 30BCiM JIOTPUMYIOTBCS 1[bOTO BAXKJIMBOTO IIPUHITUITY, 3 TPUBO/LY SKOTO

ISSN 2414-990X. Problems of legality. 2017. Issue 136 229



KPUMIHAJIbHE ITPABO. KPUMIHOJ1OTIA

BUHUKA€E HaraTo HapiKaHb JI0 BAaIK caMe 3 OOKY TPOMAJICHKUX OpraHizaitiil. 30Kkpema,
40 % pecroHIeHTIB CTBEP/KYIOTD, IO MIPU TIPOBA/KEHHI CBOET iSIBHOCTI BOHU Ha
BJIACHUIT PO3Cy/I OOMPAIOTh HATIPSIM Ta TOJITUKY MPOTH/IT Kopymiiii; 33,3 % onmurannx
BKa3yIOTh Ha BpaxyBaHHsI IHTEPECIB MIJITXOM 00POOKH i1 aHAIII3y 3B€PHEHD TPOMAJISTH
i 26,7 % — 1MLISXOM MTPOBEIEHHsI 3yCTpiveil i3 mpecTaBHUKaMU TPOMa/IH JIJisl 3'sICy-
BaHHS MPIOPUTETHUX HATIPAMKIB TPOTHUJIIT KOPYIIii. BUHUKae nmuTanHs, YoMy Tpo-
MaJIChKi OpraHizaliii He BpaXOBYIOTh JYMKHU TPOMaJIN Malizke y MOJOBUHI BUTIA/IKIB?
ITe Moske BigOyBaTHUCh Yepe3 He3al[iKaBJIEHICTh TPOMA/ISAH Y TSITTBHOCTI TPOMaIChKUX
AHTUKOPYIIIITHUX OpTaHisalliii, i ToMy opraHisallii BUMYyIIleHI caMOCTIITHO 0OMpaTH
BEKTOP BJIACHOI JIisIJIbHOCTI. Takosk iCHy€ WMOBIPHICTh PO3XO/IKEHHS PEaJIbHUX I11iJIei
JUSIBHOCTI OpraHisaiiii Ta TUX IiJel, JKi 3a/leKJapoBaHi y CTaTyTi.

Buxonsun 3 nosoxkenb 3akoHy Ykpainu «IIpo samobiranHst KopyIii», B3ae-
MOJIisl BJIaJi Ta IPOMAJIChKOCTI B IIpoleci 3amobiraHis KOPYIIii Ma€ po3BUBATHUCS
y TphoX Hampamax: 1) HaaHHS MPOTMO3WIIN OpraHaM BJAAN 32 pe3yJabTaTaMu
MIPOBE/IEHHS JIOCTI/I>KeHb/TPOMA/IChKOI aHTUKOPYIIINHOT eKCIepTru3un; 2) HaJlaHHS
MIPOTIO3UILIN TOZ0 BAOCKOHAJEHHST ICHYIOUOTO aHTUKOPYIIIHHOTO 3aKOHO/IABCTBA;
3) BIUIUB TPOMAJICHKUX OpraHisaiiii Ha OpMyBaHHS JIePKaBHOI aHTUKOPYTIIHHOI
MOJIITUKU. [POMaAJICHKICTh Ma€ MPaBO TMOJABATH 32 pe3yJbTaTaMU eKCIepTU3U HOP-
MaTHMBHO-TIPABOBUX aKTiB MPOMO3UIIii 10 BiANOBiAHUX opraHiB Baaau [7]. CmiBpo-
GITHUKYM IPOMAJCbKUX OpraHizalliii BiA3HayaTh, mo y 60 % BUIAAKIB POMO3UIL
3 pe3yJibTaTaMi TaKUX JOCJiPKeHb MPUUMAIOThCSI Ta BPaxoByioThest. Y 23,3 % —
MTPOTIO3UTIIT PUIMAIOThC, ajie TIPo iX (He) BpaxyBaHHS He IMOBiZIOMJISIOTh. Biana
Bi/IMOBJISIETHCST TIpUitHATH Tiporto3uttii y 10 % BumnazkiB. Taki BiZICOTKOBI MMOKa3HUKHT
JIAl0Th 3MOTY 3pOOWTH BUCHOBOK, 1[0 BJIaJla He BPAXOBYE IPOMAJICHKOCTI HAYKOBIIIB
B aHTUKOPYMITIHHIN iFIbHOCTI.

Cxoska cuTyallist CKJIaJIa€ThCs i MO0 TTPOIMO3UILIN PO BAOCKOHAJEHHS aHTH-
KOPYIIIHHOTO 3aKoHOAaBCTBa: cy0’'ekTH 3akoHozaBuoi iHiniatusu (Ilpesugent
Yipainu, Kabiner MinicTpiB Ykpainu, HapoJHi jemyTaTu YKpaiHu) 31e6iJbIIoro
MIO3UTUBHO pearyioTh Ha Taki IIPONO3UILil, TPUIMAIOTh iX, BPAXOBYIOTb 1 PO3IJIAIAIOTH
y pamKax 3akoHOTpoekTiB (61 %). OxHak mpubIM3HO OMHA YeTBEpPTa MPOIO3UILII
He BPaxOBYETBCS, 10 HANITOBXYE HA IyMKY IPO MEBHY He3alliKaBJIeHICTbh BJIaAU B
TaKMX 3aKOHO/aBYNX 3MiHax. Cepesr iHIMMX BapiaHTIB BiAMOBIZICH PECTTOHIEHTH BKa-
3aJ1u, 110 MPOTIO3UIliil MPUUMAINCh 1 BPAaXOBYBAJIUCH JIUIIIE TTiJ] THCKOM CYCIIJIbCTBA
11 MI?KHApO/IHOI CHIJIBHOTH.

Chorozii rpoMaJChbKiCTh Ma€ Iy HU3KY CIIOco0iB /st yyacTi y opMyBaHHI
i peasizartii epkaBHOT AaHTUKOPYIIINHOI MOJMITHKK: GyJI0 CTBOPEHO KOHCYJIbTa-
HiflHO-/I0paiyui Opranu, 10 CKJIaly SIKMX YBIMIIIW MPEeACTaBHUKU T'POMAJICHKOCTI;
IPOMAJICBKICTD IMTUPOKO B3AEMOJIIE 3 IOHOPAMU, SIKi HA/Al0Th KOIITH HA BIIPOBA-
JUKeHHS pedopM 1 3/1aTHI IeBHUM YMHOM TUCHYTH Ha YKPAiHCbKY BJIay TOILO. AJie
MOJIOBUHA PECIIOHIEHTIB TTePEKOHAHA, HAHOIIBII yCIIHUM cTocoOOM BILINBY Ha
GopMyBaHHS JIepP;KaBHOT AaHTUKOPYTIIWHOI TIOJITUKY € KOAJIIii TPOMaICBKUX OpTa-
Hizamii (Harnpuriaj Taki gk «/lexmaparitii mij KouHTposnems, «Inimiatusa 11», «Pea-
HiMaIiiiHuil makeT peopM») Ta opraHisailist TUCKY 3 OOKY CYCITJIBCTBA Ha BJIajLY.
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Yyactb y poboTi KOHCYJIBTAIiiHO-I0paYiX OpraHiB, a came: Harionambhiil pasi 3
MUATaHb aHTUKOPYNITifiHOI TostiTuky 1ipu [Ipesugentosi Yikpainu, Komiteti Bepxos-
Hoi Pasm Ykpainu 3 nurtanp 3amobirands i npotuaii kopymirii, [LimpoBiit komani
pedopmM 3 anTHKOpYTIIii, Ha AyMKY 13,3 % onuTaHuX MpPeACTAaBHUKIB TPOMAICHKUX
oprasisaiiiif, € MEHIII YCIIITHUM 3 OTJISIY Ha CKJIaJIHWIA MeXaHi3M MOoYaTKy poOOTH
I[MX HOBMX OpTraHiB. 3BiCHO, HistibHiCTh KoMiTeTy 3 mmTanb 3amobirants i IpoTuii
KOPYIIi 0co0JIMBO BeIMKUX HapikaHb He BUKJIMKa€, ogHak HaiioHajbHa pajga 3
NUTaHb AaHTUKOPYIIIIHHOI nosiTuky 1pu IIpesugeHToBi Ykpainu TpuBaiauii yac He
MaJia 3aTBEP/IKEHOT0 HAJNIEKHUM 4YMHOM ckJajy. Ille omHuM BaskesjieMm BIJIMBY Ha
(opMyBaHHS aHTUKOPYIIIHHOI MOJITUKY HA3UBAJINCh TUCK 3aXi/IHUX TAPTHEPIB i
Trck 3 6oky 3MI. Bigsznaunmo, mo 6,7 % pecroHeHTiB HapiKaloTh Ha HE3MaTHICTh
ix opranizariii 3/1iicCHIOBaTA BITUB Ha (hOPMYBaHHS aHTUKOPYIIIHHOI MOJITUKY.
[IpryrHM Takoro SABUINA MU PO3TJISTHEMO ITi3Hille.

Haperri, octanHiM 3aBIaHHSIM HAIIOTO JOCTIIZKEHHST OYJI0 BUSBUTH TPYIHOII,
3 SIKUMH CTUKAETHCSI TPOMAJICHKICTD y CBOIil 3am00KHIiT [MisITBHOCTI.

Sk yske 3’sicyBasiocst paHiiiie, GiJIbIICTD TPOMAJISTH BBasKAIOTh CBOIO aHTHKOPYTI-
IMHY JISIBHICTD MAJIOTIPOAYKTUBHOIO 1 och yoMy. Haltuacrinie rpomajistHu Hapika-
I0Th Ha CKJAJ[HICTh MPUTATHEHHS 70 KPUMIiHAJIbHOI BiJINOBIIAJBbHOCTI YNHOBHUKIB
BUCOKOTO paHry. Sk i B MUHYJIi pPOKH, JIaHi ONMUTYBAaHHA CBilYaTh PO MPUXUIHHICTH
HaceJeHHS YKpaiHu /10 KOPCTKUX 3aXOiB MPOTU KOPYIIIIOHEPIB, i 1€ CTOCYETHCS
SIK METOJIIB TTPOTHU/II KOPYIIIl B OKPEMUX Taly3sIX KUTTH, TaK i MOJ0JAHHS 11OTO
raHeOHOTO SIBUIIA B CYCITIJILCTBI 3arasoMm [1].

BuBuuBImM AyMKY IpoMajisiH 1110/10 CKJIQJHOINIIB, SIKi CTAlOTh Ha 3aBalli edek-
TUBHIN MisJIBHOCTI TPOMAJICBKOCTI B cepi MPOTH/IIT KOPYIIIii, MAEMO 3a3HAYNTH
HACTYIIHE: OKPIM BiAICYTHOCTI MATPUMKK 3 GOKY BJIa[H, PECHOHAEHTH BKa3yIOTh i
Ha HEJOCKOHATICTh 3aKOHOABYOT0 3aKpPillJIeHHs TIpaB i 000B’sI3KiB IPOMaICHKOCTI.
3HauHy poJib Bijirpae i 6akaHHS aKTUBICTIB 3apOOUTH Ha CBOIH [iSJIBHOCTI, a TAKOK
HepecrilyBanHs OCOOMCTUX Ta MOJITUYHUX 1iell rpoMajichKicTio. CKaHIaIu M0/I0
«rpanToizficTBay y 3MI He BiyxatoTh i f1oci. Hac Bij yacy 3’aBasi0ThCs iHGOPMAITiitHi
CTATTi PO KOPYIIiIHI BUIIAJIKN cepejl TPOMAJChKUX opranizaiiii [8]. 3asBuuaii,
MPeJICTAaBHUKN TPOMAJICBKUX OpPraHizalliii ClipoCcTOBYIOTH 1110 iH(pOopMaIiiio, aje Bce XK
il IepeBipKOI0 MAlOTh 3alMATHUCh CIIEIIATi30BaHl aHTUKOPYIIIiHI OpraHu.

Cxutainolii, 3 SKMMHU 3yCTPIYAE€THCS TPOMAJCHKICTD Y XO/I aHTUKOPYIIIHHOI
JiSIBHOCTI, TPaHCHOPMYIOTHCS Y MOKJINBOCTI, SIKi Z103BOJIATD MO/IAJIbIIE 3POCTAHHS
AKTUBHOCTI TPOMAJICBKOCTI y IPOIleci 3arobiranHst KOPYIIILii:

— no-nepiie, 80,6 % rpoMaisiH BBAKAIOTD, 110 301IBITUTHA Y4acTh TPOMAICHKOCTI
3MOJKe PeaJbHIiCTh IMOKapaHHs KOPYIIIOHEPiB, TOOTO MOCUJIEHHS KPUMiHAJIbHOIL
penpecii;

— mo-zpyre, 48,1 % onuTanux BKa3yioTh, 10 MiJBUIIEHHS 3aKOHOCTYXHSHOCTI Ta
(opMyBaHHS aKTUBHOI TPOMAJISTHCHKOI TIO3UIIii B HACEJIEHHS 3/IaTHE TTABUIIUTH CTY-
MiHb y4acTi B 3amo0iKHUX 3ax0/1ax. Xo4ya Ha JyMKY BUYEHHX, BUPIIIAIbHIM € (hopMy-
BaHHSI aHTUKOPYIIIIHHOI CTIKOCTI — CUCTEMHOI BJIACTUBOCTI OCOOMCTOCTI, SIKa TI0JISATAE
Y 3IATHOCTI IIPOTUCTOSTH KOPYIILIHHOMY TUCKY 1 3[iiiCHIOBATH BUOIP MisK KPUMiHAIb-
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HUM Ta 3aKOHOCJIYXHSTHUM CITIOCOOOM JIil Ha KOPUCTh OCTAaHHBOTO [9], sika CBOEIO 4yep-
rof0 3aMIiHMUTD iCHYIOUY B CYCIIJIBbCTBI edopMoBany cycriibHy cBifomicts [10, c. 4];

— 10-TpeTe, 45,3 % rpoMajisiH BBAXKAIOTh MOCUJIEHHS 3aXUCTY BUKPUBAYiB KOPYII-
Il BaroMoI0 yMOBOIO, SIKa [I03BOJIUTH 30LIBIIUTH y4acTh MEPECiYHUX TPOMASAH Y
AHTUKOPYTIIHHIN [II9bHOCTI;

— mo-yerBepTe, 31,9 % onuTaHMX BKAa3ylOTh HA BAXKJIMBICTh 3aKOHO/IABYOTO PO3-
IMTUPEHHS MTOBHOBAKEHD TPOMAJICHKOCTI Y 3aKOHOIABCTBI;

— mo-m’'sate, 24,2 % rpoMajisii BBa)KAIOTh HAIATO/KEHHsI B3a€EMO3B SI3KY MikK
IPOMAJICHKICTIO Ta OpraHaM¥ BJIAU KJIIOYOBOIO 0OCTaBUHOIO, MO0 THABUIATH e(ek-
TUBHICTD AiSTBHOCTI TPOMAJICHKOCTI.

Hageneni nmokasuuku nepesutiryiorb 100 %, OCKiJIbKY pecTiOHEHTaM TTPOIIOHY-
BaJjocd JIeKiJibKa BapiaHTIB BiJIITOBiIei.

[TepeBana GipiricTs (73,3 %) MPeACTABHUKIB POMAICBKUX OPTaHi3aIliil TAKOXK
YKa3yIoTh, 1[0 YUMaJIO TIPOGJIeM BUHUKAE Yyepe3 3HEBIPY B CIPOMOKHICTD TIPABOOXO-
POHHMX OpraHiB MPUTATHYTU KOPYTMITiOHepa /0 BiAmosiganbHoCTi. [lificHo, y cdepi
MPOTU/IIT KOPYIIIii B KPaiHi MOIIMPeHa MTPaKTUKa 3BIJIbHEHHST BiJl TOKAPAHHS, a TAKOXK
KPUMIiHAJIBHOI BiIITOBIIAIbHOCTI, BAKOPUCTOBYIOUM HEJIONIKHU 1 JIa3iBKU aHTUKOPYII-
miftHoTo 3akoHomaBcTBa [11, ¢. 62]. Aje 3ayBasknMo, MO0 KOPYNIiIO He MOXKHA MiHi-
Mi3yBaTH OJIHUMM JIUIIe KapaJIbHUMU MeTO/IaMH, SK Iie IPUIHATO BBaXKaTH.

Baskinsoio 1ipobsieMolo € HebakaHHs BJIaAU 3a/Iy4aTh TPOMAIChKICTh 0 y4acTi
B (hopMyBaHHI Jep;KaBHOT aHTUKOPYIIIIHHOT O THKH, sIKE TIOEAHYE Y cOobi OMip K
OPraHiB B IJIOMY, TaK 1 iX KEPIBHUKIB; BIZICYTHICTh TIOJIITUYHOI BOJI Ta OJHOCTAWHOCTI
MIpY yXBaJIeHH] BaXKJINUBUX piliedb. OHAK, SK 3aCBIIUYIOTH JaHi JOCTIIKEHHS, BIa/la
3/1€01IBIITOTO JIOMYCKAE TPOMAJICHKICTD /10 MpoIecy (HOpMyBaHHS MOJITHKHE. ToMy
BUHUKAE TIEBHA HEBIJMOBIIHICTD MiXK BiIMOBIISIMA PECTIOH/IEHTIB. /J[yMKU TpoMaisiH
1 YUaCHUKIB TPOMa/ICbKUX OpraHizalliii 111010 HeJJOCKOHAJIOCTi HallilOHAJIBHOTO 3aKO0-
HOJIABCTBA i ¢1a0KOI iMIIeMeHTallil MiKHapOAHUX HOPM 3araioM 36iraotbest. Cepep
IHIIMX BaroMux IMepemKo Ha3uBaoTh i Opak €auHOl iHGOPMaIiiHOI T1aTGOPMU ISt
3B’I3KY BJIQJIM i3 IPOMaJICBKUMU OpraHisaiisMu, sika Mor/ia O HaJaroQuTu Aiajor Mix
IIUMHU JIBOMA CTOPOHAMU.

Ipomazchki opranizailii TakoK HapiKalOTh HA HEMOKJIMBICTh ICHYBaHHSI OpraHi-
3aIliii BUKJTIOYHO 32 PaXyHOK BJIACHUX KOIITIB — BOHM 3/[IICHIOIOTH CBOIO MIISJIBHICTH
TTepeBaykKHO 32 KOIITH HAIlIOHAJIBHUX Ta MizKHAPOIHUX IOHOPiB. [OBOPSATS i TIpo 1Orpo3n
3 OOKY KOPYIIIOHEPiB, sIKi IHKOJM BMKOPUCTOBYIOTH IIPABOOXOPOHHI OpraHu JiJist
BTPYYaHHS B JIiSLIBHICTD BiIMOBITHUX TPOMAJICBKUX OpraHizaliiii (BiZloMuii BUTIAJIOK,
koJin [eHepasibHa TpoKypaTypa YKpaiHu BiIKpUJIa KpUMiHAJIbHE TIPOBAJIKEHHS MTPOTH
[lenTpy mpoTuzii Kopyriiii, 30Kkpema, mpotu itoro rososu Bitamis Ilabywnina [12]).

Corii 3a3HaYNTH, 0 HEKBaTi(hiKOBaHI KaJpy cepell CIiBPOOITHUKIB TPOMAICHKUX
opratizailiii, HeZloGPOCOBICHICTh JESKMUX 4JIeHIB Ta/ab0 KepiBHUIITBA IPOMaCHKOI
oprasisailii i 3aJeKHiCTb BiJl IPUBATHUX iHBECTOPIB Malizke He PO3IJISI/IAEThCS SIK
pu3uK 3 OOKY KepiBHUIITBA TPOMAICHKUX opraHizariiit. OpHaK mepecJiyBaHHs MOJTi-
TUYHUX Ta OCOOMCTHX I[ijIell, GaxkaHHsI 3apOOUTH Ha BJIACHIN AiSIBHOCTI, HA TYMKY
repeciyHuX rPOMaJIsiH, CTa€ Ha 3aBa/li AHTUKOPYIIIMHIN MisIIbHOCTI TPOMaJICHKOCTI.
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Tomy mMm Bupinmmin 3’scyBaTH, 3BiIKH (hiHAHCYIOTHCS TPOMAJICHKI OpraHizaiii, sk
BOHU 3BITYIOTH TTPO BUKOPUCTAHI KOMITH Ta YW TPAIIOIOTh B OPTaHI3aIlisIX KOJUIIHI
MPEe/ICTAaBHUKN BJIA/IA, TPABOOXOPOHHUX OPTaHIB.

Hawmu BcTanoBJieHo, 110 371€61/IbIIOT0 TPOMAJIChKI OpraHizaiii hiHaHCYIOThCS 3a
PaxyHOK BHeCKiB X uyeHiB (96,7 % Bimnosizeii) ta moHOpcbkoi nomomoru (36,7 %
Biznosizeit). Oxnak 6,7 % criBpoGITHUKIB CTBEPIIKYIOTH, 1O i Gi3HEC MpUYETHUI
110 (hbiHAHCOBOI MiATPUMKHN TPOMAJICHKUX opraHizaiiil. TyT BOayaeThCs MeBHA 3aaH-
rayKOBaHICTh KEPIBHUKIB OKPeMUX OpraHisaiiiil. 3BiTH M0/10 BUKOPUCTAHHS HAJTaHUX
KOIIITIB TPOMA/IChKI OpraHisailii BUCTaBJSIOTh HA BJIACHOMY BeO-caiiTi, MOJAI0Th
nmoHopaM abo K (icKaJTbHUM OpraHaM. AJie OKpeMi PecrOHAEHTH BiIMOBIJIH, 110
opraHizailisi B3araji He 3BiTY€ PO BUKOpHCTaHi (iHaHCOBI HaaxomKeHHs. ToOTO
IPEACTABHUKU TPOMAChKIX OpraHisaliiii my6/iuHo He 3BITYIOTh 3a CBOIMHU 3000B’s-
3aHHAMU 11[0JI0 OTPUMAHUX KOIITIB, a 1€ € OJIHUM i3 MPOSIBIB KOPYIIIii BCepepnHi
TaKUX OpraHizaiiil. [poMajicbKi eKcrepTH MOro/KYIOThCS 3 [yMKOIO TIPO iCHYBaHHS
opranizaiiiif, sgKi TiIJIBKW MUITYTh 3BITH, a HACIIPAB/li 3aliMAIOThCsI KOHBEPTAIlIE€I0
KOIITIB, (hakTMuHO nosatoun (haibCrudikoBaHy JTOKYMEHTAIIIO /10 BiZIMOBIAHUX TOHO-
piB/dickampuux opranis [13].

OnHuM i3 PU3UKIB MiSIBHOCTI TPOMAJICBKUX OpPraHi3alliil BUSHAETHCS ICHYBAHHS
MEeBHOTO BIUIUBY Ha ITIO iSITBHICTD. 3’SICyBaBIIN KiJbKICTh KOJUIIHIX TTPEJCTAaBHUKIB
BJaU Ta/ab0 MPaBOOXOPOHHUX OPTAHIB y CKJIA/i TPOMAICHKOI OpraHizarii, MOKHA
3pOOUTH BUCHOBOK MPO iCHYBaHHS TaKoro pu3uky. ¥ 90 % BUIajKax MU OTPUMAJIH
BIIMOBi/Ib «Tak» Ha 3anuTanHst «Uu npamoors y Opranisaiii KoJUIIHi criiBpobiT-
HUKHU TIPAaBOOXOPOHHUX OPTaHiB, MPaIliBHUKN OPraHiB BIAIN?».

Bucnoexu. Ananiz oTpuMaHUX JAaHUX JOCTIPKEHHS YMOXKJINUBIIOE TaKi BUCHO-
BKM. ¥ CYCIIJIbCTBI i Jiep:kaBi iHYIOTb 3aBUILEHI OUiKyBaHHS 10/I0 3aJIy4eHHs TPO-
MaJIsTH 10 3aX0/[iB 3armobiraHHs KOPYIIIil. SIK MpaBuyIo, rpOMaIsTHU JIMIIE 3asBIISIOTH
IIPO CBOI HaMipu NMPOTUIIATH KOPYIILi, ajle yTPUMYIOTbCS [IPU 1IbOMY Bijl aKTUBHUX
JiiA, TIOSICHIOIOYH T1€ BiICYTHICTIO OasKaHHST BTPYYaTUCh B @aHTUKOPYIIIIIHY iSITTBHICT
nep:xaBu. [poMa/iiHy BUSABJISIIOTH GAsKAHHS JIUIIE TACHBHO YU OTIOCEPEIKOBAHO CITPH-
SATH 3a00DKHINA AistbHOCTI iHIUX cy6’ektiB. OTKe, TPOMASH HABPSIL YU MOKHA
PO3IJIAaTH K OKpeMUX cy0'eKTiB 3amobirantst kopyriiii. JIume o6 eHaBIINCH Y
IPOMaIChKI OpraHizailii, Ai0un, TAKUM YMHOM, K KOJEKTUBHUI Cy( €KT, BOHU 3/1aTHI
POBIIMPUTH BJIACHI MOXKJIMBOCTI y TIporieci 3amobiranus kopymitii. Toxx BapTo pos-
TJISTHYTH c1tocoOu 3MiHN (OPM yYacTi TPOMAJChKOCTI Y 3aX0/[ax MO0 3ar00iraHHst
KOPYTIIIii.

3axo/u 3amobiranHst KOPYIIILii, 1o mepeadayeHi aHTUKOPYIIIHHIM 3aKOHO/IaB-
CTBOM, TIEPEBAKHO BUKOHYIOTHCSI TPOMA/ICHKICTIO MTOBHOWO Mipoto. Haiibinbin edek-
TUBHUMU HANpPSIMaMU € MOHITOPUHT iHdOpMaIllii, TOBiIOMJIEHHS TTPO KOPYMITiliHi
MIPaBOIOPYIIeHHS, iH(OPMYBaHHS HaceJIeHHS Ta BILJIUB HA BJIA/LY TOJ0 TIPOBEIEHHS
pedopm y chepi 3amobiranus kopymiiii. BBaxkaemo, 1o 11 3axoan € 6a30BUMU Y
JIAJIBHOCTI KOXKHOI TPOMaJIChKOI OpTaHi3aiiii.

Cepen meperiko/, 10 3aBaXKalOTh IPOMAZICBKOCTI e(eKTUBHO BIIPOBAKYBATH
mpoitec 3armobiraHis KOPYIIii B Jep:kaBi, HA3UBAIOTHCS OIIP BIAAN 1 BiACYTHICTH
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3 HEI0 B3aEMOPO3YMIiHHS, HEJOBIpa 710 MPEICTaBHUKIB ITPAaBOOXOPOHHUX OPraHiB Ta
HeJOCKOHAIICTh 3aKOHOJAaBCTBA (30KpeMa, BIJICYTHICTh OLIbII MIMPOKUX MOBHOBA-
’KeHb TPOMAJICBKOCTI, HEIOCTAaTHS 3aXUIEeHICTh BUKpuUBauiB kopymitii). [lomampiri
JOCJIJIKEHHS CJIijI CHPSIMyBaTH Ha IOIIYK CIOCO0IB JebropokpaTu3allii B Ieprkasi,
11106 TPOMA/ITHI MOTJIM €KOHOMUTH 4Yac i pecypcH, He BAAIOUUCH 10 KOPYIIIHHNX JIiii.
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The experience of public participation in the prevention of corruption in Ukraine

The article presents the results of empirical research experience of public participation in efforts to
prevent corruption. The survey was conducted among ordinary citizens and members of the public anti-
corruption organizations. It is stated that citizens arve willing to passively or indirectly contribute to the
preventive activity of other anti-corruption subjects. At the same time, corruption prevention measures
provided for anti-corruption legislation are fully executed by public organizations. Resistance and lack
of understanding with the government, distrust of law enforcement officials and the imperfection of the
legislation are the obstacles that hinder the public to effectively counter corruption in the state.
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Posensiymo numarns ypbanizauii sx 06’ eKxma Kpuminoioziunozo 00ciioycenns. Ananisyemvcs 63a-
€M036’5130K ypbanizauii 3 npoyecamu, sxi 6i06ysaiomvcs 6 Ykpaini, posensioacmocs ii Kpuminozennuil
acnexm. Oxpecieno Haibiibul 6azomi YUHHUKY YPOaHi3ayil, wo icHyomy Y MIiCbKUX cepax Cycniiviozo
aHcummsi.
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IpoIiecu.
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HaJIbHBIN I0pUINYeCKUl yHUBEpPCUTET nMeHn Spociasa Myzaporo, Ykpanna, T. XapbKOB.
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VYpoOaHusanus Kak 00beKT KPHUMHHOJIOTHYECKOTO HCCIE[OBAHHUS

Paccmampusaiomes onpocol ypoanusayuu Kax 06oexma KpUMUHOI02UecKko20 ucciedosanus. Ana-
JUBUPYEMCSL B3AUMOCEA3b YPOAHUSAUUU C NPOUECCAMU, KOMOPble BO3HUKAIOM 6 YKkpaune, paccmampu-
saemcsi eé Kkpumunozennoiii acnexm. O6osnauenvl naubonee cywecmeennvle Gaxmopuvl ypoanusayuu,
UMerowUe Mecmo 8 20pO0CKUX chepax 0Ouecmeentol JICU3HIL.

KioueBbie cioBa: ypOaHU3alvst; MUTPAIUS; HACUIBCTBEHHAST TIPECTYITHOCTD; TOPOJL; ypOaHusa-
IIMOHHBIE ITPOIECCHI.

Axmyanvnicms ma nocmanoexa npooniemu. OctanHiM yacoM B YKpaiHi Bij-
OyBalOThCsl 3HAYHI 3MIHKM B COI[ia/IbHIl, eKOHOMIUHI, moaiTHuHil cdepi. OmaHieo
3 XapaKTepPHUX 0COOJMBOCTEH YKPAIHCHKOTO CyCHibcTBa € ypbOanizarisa. OmxHak
31 MIBUAKUM 3POCTAHHSIM MICT, 30LIBIIEHHSM YHCETHHOCTI iX JKUTENIB CTPIMKUMMU
TeMIlaMU Iijie 3aHela/ cesa, 3pocTae piBeHb 3104nHHOCTI. CaMe yepes Iie Ipolecu
ypbaHiszaliii Bce dacTiliie MpuBepPTalOTh 0 cebe yBary HayKOBIB. UMMano YMHHUKIB
BIIMBAIOTH HA 3JIOUMHHICTD K B MiCTaX, TaK 1 B CLIbCHKII MicI[€eBOCTi, BOHA PO3BU-
BAETHCSA HacaMIlepe/] Ha TJIi MIirpalliiiHuX SABUIL. 3a3HaueHe aKTyamli3ye M0CTiKeHHs
ypbanizartii Ta i BIJIMBY Ha 3JIOYMHHI MTPOSBU.
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Ananiz docaidxcensv i nyonikayiv. Y KpuMIiHOJIOTII II€BHI MIpKyBaHHS CTO-
COBHO TUTaHHs ypbaHizalii, 10ro XapaKTePUCTUKN W 3HAYEHHS JJIsI CYIacHOTO
CYCHIJIbCTBA BUKJIAJEHO Y MPAIIX TaKUX BITYM3HSIHUX A0CcTiHUKIB, ik B. I. [llakyn
(V. Shakun) [1], H. Tepemmenko (N. Tereschenko) [2], O. A. Baranos (O. Batalov)
[3], A. C. Bipiokos (D. Biriukov) [4], I. B. Meauupkuii (I. Medyts'kyj) [5],
B. B. Ta6oxin (V. Tabolin) [6], M. A. Andsopos (V. Vechers'kyj) [7]. 3naunum
€ BHECOK B OOIPYHTYBaHHS 1 PO3BUTOK KPUMIHOJIOIIUHOI KOHIIENIii 3apyOisKHUX
yuennx, takux sk [[. Bepuapa (D. Bernard), /Ix. Exce (Dzh. Ense), /I. [Ixeit
(D. Dzhei), E. Teanep (E. Helner), siki posriisiiafoth cydacHe CyCIiJIbCTBO SIK HEBI/I-
JIIbHY YacTUHY ypOaHi3alliiiHOI CIJIBHOTH. AJle X PO3POOKH BiKe MEBHOIO MipOIO
3acTapiji, chOro/Hi Haylli OpaKy€e HOBUX TEOPETUYHMX TIpallb y Il cdepi.

Mema cmammi — pO3TIASHYTH HOHSTTS Ta CyTHICTH ypbaHizamii sk 00’eKkTa
KPUMIHOJIOTIYHOTO JTOCJIi/KEHHST, BU3HAYUTU POJIb yPOAHI3AIINHNX YNHHUKIB Ha
3POCTaHHS 3JIOUMHHOCTI.

Buxnao ocnosnozo mamepiany. Ypbanisaiiist (Big sar. urban us — michkuii,
urbs — MmicTo) — icTOpUYHMIT TTPOIIEC MBUAKOTO 3POCTAHHS CTAPUX 1 MOSIBU HOBUX
MICT Ta TiJ[BUIIEHHS IXHBOI POJIi B EKOHOMIYHOMY 1 KyJBTYPHOMY >KUTTI CyCITiJIbCTBA.
Bypx/iMBe 3poCTaHHs MICT, TIPOIEC MPUCKOPEHOI ypOaHisallil — siBUIE 3arajibHe.
Maiizke TpeTuHa BCiX JIOJIEN CBITY KUBe y MicTax [8, c. 474].

Yuepie TepMmin «ypbanisaliisi», g9k Bizomo, O0yB BuKopuctanuii y 1867 p. B
Icnanii guist BioOpaskeHHs MPOIIECIB, OB I3aHNUX 3 PO3CEJIEHHSIM MiChKHX IIOCE/IECHb,
30iJIbIIIEHHSIM KIJIBKOCTI MICT Ta 3pOCTaHHsI MiChKOTO HaceJieHHs. Y PaisHcbrkoMmy
Coro3i 11eit Tepmin 3’ssBuBcst y 1957 p., yacriiie 1ie MOHATTS 0YATI0 BUKOPHUCTOBY-
BaTHUCS PAITHCbKUMU BUeHUMHM 3 KiH1s 60-x pokis XX cr. [9].

AK cTBEPIIKYIOTDH JOCHITHUKY, YCKJIQIHEHHS COIia/IbHO-€KOHOMIYHOI CTPYKTYpHU
HACeJIeHHsI, BIICYTHICTh HAYKOBOTO OOIPYHTYBAHHS KPUTEPITB PO3MIIIEHHST TPOLYK-
TUBHUX CUJI i PO3CEJIEHHs], HU3Ka IHIINX TTOCAiI0BHIX ypOaHi3aI[iiiHINX HEeraTUBHUX
SIBUI CIIPUYUHUIN HEOOXiIHICTh BUPiMIEHHsT TPOOJIEMU PETYJIIOBAHHS MPOIECY
ypbawnizarii [10, c. 144].

B. Hlakyn BuAiIsS€ ABa aCHEKTH Y Cy4acHOMY PO3yMiHHI ypOaHisaiii:

— 3POCTaHHS MICT Ta MiIBUIIEHHS 1X POJIi y JKUTTI KpalHU: TyT TePMiH Bi/llIOBi/1a€
MOHSATTIO «ypOaHizallisi», sike BKa3y€e Ha KiJbKiCHe BU3HAYEHHS;

— K KyJIBTYPHO COITiOJIOTiYHa, SIKiCHA KOHIIETIIis /I BUBHAYEHHS XapaKTePHOTO
KYJIBTYPHOTO CTaHy MiChKOTO CYCITIIBCTBA, MiCBKOTO «CIOCOOY JKUTTSI»; TYT MOXKHA
BUKOPUCTATH TePMiH «ypOaHi3M» SIK SIKICHY KOHIIEIIIIIIO.

[ToenHaBIIM [1Ba aCIIeKTH, YYEHUI BBasKa€ 3a HEOOXIiAHe BUMLINTHU geMorpadiu-
HUI acmeKT, a came: 301IbIIIeHHsT Y1CIa MIChKOTO HACETEeHHsI, 3MEHIIEHHS YNCeJIb-
HOCTI CIZTbCBKOTO HAcCeJIeHHsI, 3pOCTaHHs MicT [1].

[Tporiec ypbanizaiiii HaJTeKUTh [0 HAHOIIBINNX 3a MacmTaboM i HaljMHAMIY-
HIIUX COMIaTbHUX TPOIECiB. BaskaMBoOIO prcoio cyyacHoro eramy ypOanizaiii B
YKpaini € Benka KOHIIEHTpAIlisl HaceJIeHHs Y BeJMKUX 1 Jy’Ke BEJTUKNUX MiCTax.

Ak BizlomMo, MicTO — 1le HaceJieHU#l MMYyHKT 3 PO3BUHYTOI0 KOMYHIKaIli€lo Ta
iH(pacTPyKTYpOIO, 3HAUHWI 32 PO3MipaMU, YNCETbHICTIO, TYCTOTOIO HACEJIeHHS, SIKe
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3aiiHATe TepeBakHO B HearpapHux cdepax misabHocTi [11, ¢. 243]. IIpo 3HaueHHs
Mmicta niucaB K. Mapxkc, ykasyiouu, 1110 caMme iCHyBaHHS MicTa SIK TaKOTO BiJ[pi3Hs-
€ThCS Bijl TIPOCTOI MHOXKWHM He3aaesKHUX OyauHKiB. TyT 11ize — 1ie 1ije, He MpocTo
cyMa cBoix yactuH. lle cBoepinnuii camocTiiitauii opranizm [12, c. 18].

Hwuni B Ykpaini HaJiqy€eThcst TpU MicTa-MUIBHOHEPH, Y BETUKUX MICTaX, 3a CTa-
tTucTHKOIO, Ha 2016 p. mposkuBae 67,2 %, aje 1eii Moka3Huk 3ameniyerbest. Y 2015 p.
y MicTax mposkuBasio maiike 67,8 % [13]. 3menients mop’si3aHe 3 TUM, 10 3apa3 y
Hallliii KpaiHi mepeBaska€ CMEPTHICTh HaJl HAPOJKYBaHICTIO. CAMHOTO KpUTEPIto, 32
SKMM HaceJIeHUI IIyHKT MOKe OTpUMaTH CTaTyC MicCTa, y CBiTi He icHye. B Ykpaini
MiCTOM MO’Ke BBa)KaTHCS HaceJeHWH MyHKT, Y akomy moHas 10 Trc. MenikaHIiiB mpa-
1[€3/[aTHOTO HACEEHHST 3alHSATO ¥ HECLILCHKOTOCTIONAPCHKOMY BUPOOHUITBI [14], y
CHIA — nonaz 2,5 tuc., y Pociiicekiit Mexepartii — He mentire 12 Tuc. ocib. Yixke cbo-
rojiHi y 6arathoX KpaiHax CBiTY, 0COOJMBO €KOHOMIYHO PO3BUHEHUX, YaCTKa MiChKOTO
nacesenus ctanoButb 85-90 %. 3a nporunozamu Kowmicii OOH 3 napononacesemnts,
Ha nouyatky XXI c1. y mictax Gyae memkatu He MeHIire 51 % ycboro HaceseHHs
3eMHOI KyJi, Tofi sk 1970 p. yacTka mMicbKoro HaceseHHst ctaHoBusa Jyuiie 38,6 %.
3’ ABJISAIOTHCA 1 3pOCTAIOTH HGAraTOMIJIBIOHHI MicTa-MeramnoJicu (HbIo—VIOpK, JlonmoH,
Tokio, MockBa), 301/IbITYETHCS iX KiJIBKICTh, po3Mipu Ta mpobiemu |14, c. 32].

Haii6isibir BiCOKa Mirpailisi HaceJeHHsI B CiJTbCbKUX HaceJeHWX MyHKTax, IO
MalOTh CTabiIbHI TPAHCIIOPTHI 3B’SI3KM 3 BEJIMKUMM MICBKUMU I[eHTpaMu. Bixxiz
Bi/l cesa i TOIIYK KPalloro XKUTTS B MICTi 3HAUHOI YACTUHU HACEJEeHHS TOPYIITYE
TPAJNIIIAHI POIMHHI Ta CYCIACHKI 3B’I3KH, TIOCTABJIIOE M0 COMAILHOTO KOHTPOJIIO
CITbCBKOI CHITBHOCTH HAJl OCOOUCTICTIO, BIUTMBAE HA 3MiHY Opi€HTaIlii MOJIOIOTO
TTOKOJIiHHSA. Brcoka yacTka TakK 3BaHWX MOTEHIIHHWUX MITPaHTIB, TUX, XTO B Hall-
GKIOMy MallOyTHbOMY (TTiC/Is 3aKiHYEHHS MIKOJIM, CJAYKOU B apMil TOIO) Ma€e
HaMip nepeceauTrcs B MicTo. BiguyBaroun cebe THMYACOBUMU JKUTEISIMU, BOHU He
IpariyTh HaOYTH CLIBCHKOTOCIOAAPCHKY CIEIialbHICTh, CTAIOTh MEHIN aKTUBHI Y
BUPOOHMYII 1 IPOMACHKIN iSIIBHOCTI, 110 HEraTUBHO MMO3HAYAETHCS Ha IICUXOJIO-
riuHiii atMocdepi Ta Bezie 10 MiJIBUIIEHHS PiBHS 3JIOYNHHOCTI.

YMOBH K BEJUKUX MICT € JKePeJOM HalpPI3ZHOMAHITHIIINX CYTIepPeYHOCTeH, SIKi
BUHUKAIOTH y MPOIECi PO3BUTKY IHOTO CKJIAJHOTO COIaJbHOTO OpraHiamy. 3e-
61/IBIIIOTO TaKi CYMEPEeYHOCTi Yepe3 MeBHi 00CTaBUHU HE OTPUMYIOTH HaJIEKHOTO
BUPINIeHHS i TIepeXoasaTh y (Gopmy rocTporo KoHDIIKTY. Taki koHOIIKTH YacTo
BUKJIMKAIOTH 3ITKHEHHS iHTEpeciB 0COOUCTOCTI i3 CyCHIbHUME iHTEepecaMu, BHACTI-
JIOK 9OTO BUMHSIIOTHCS TPABOTIOPYIIIEHHS, & TO 1 3JI0UYNHU.

3061/IbIIIeHHST MICHKOTO HACEJICHHS TIPU3BOAUTD JI0 YCKJIQHEHHS B3AEMOBITHOCHH
MIXK Pi3HUMHU BepcTBamMu colliymy. Ile Takok MOsSICHIOETbCS HEOJHOPIIHICTIO JIto/iei
B OCBITHBOMY, KyJIbTYPHOMY, HAI[IOHAJILHOMY PO3BUTKY TOMIO [15].

11010 OGCTABUHOIO € Te, M0 MICTO Ma€ PO3TAIYKEHY CTPYKTYPY PO3BakaTbHIX
3aKJIa/(iB, IPUBAOJIIOIOUM JIIOJEH, SIKi IIParHyTh BixdyTu cebe BLIbHUMMU i cripoOyBaTH
BCIO Kpacy MicbKOI Hacojogu. MopajbHO He CTiiiKi 0COOMCTOCTI CHPUAMAIOTh
JIIIE HeraTUBHMIT OiK PiI3HUX MiCBKHMX CITOKYC, 3MII[HIOIOYM CBOI aHTHTPOMAJICHKi
3BUYKHU, TUM Oijibllle, IO B MiCTi 3HAYHO JIEeTIIe, HiXK y CiJbCHKIH MicIIeBOCTI,
3HAWTH JKepesia HeTPYAOBUX MPUOYTKIB, 3HAYHO JIETIE 3HAWTH 00'€KT 3JIOYMHHUX
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1oCsITaHb, a MOTIM YHUKaIOTh 1okapaHHs. [loiiii ayske BaskKO PO3KPUTH 3J0YMHHU,
SIKI BUMHUIIM 0COOM, MPUIXaBIIN Y MICTO 3 iHIIOI MiciieBocTi. Taki joan He MaoTh
Hi 0iniiiHOrO Mici IPoKUBAHHA, Hi O(IiliiiHOT POOOTH, BOHU IBU/IKO 3HUKAIOTH,
SIK TITbKM 0OCTaBUHM CTAlOTh HECTIPUSATIMBUME. Sk cayiiHo 3a3Havae B. 1. [lakyH,
MicTO TPUBAOJIIOE JIIO/IEN JIETKUMU TPOIINMA, sIKi MOKHA 3apOOUTH, 0COOJUBO B
yacu ekoHOMiuHOi kpusu [16, c¢. 21]. Jliogm ctasm HeCcTIHKMMU 0 TIEBHUX 3MiH,
CylepeuIMBUX BioOpaskeHb 00’ €KTUBHUX COLaJbHUX SBUIL Y CBIZOMOCTI JIOAMHU.
KoseHn mo-pisHomy crpuiiMae 06'ektuBHi haxTopu, HGoKycyoun ix dyepes npusMy
CBOIX cy0’€KTMBHUX IIOIJISI/IIB, TlepeKOHaHb i 3BMYOK. HaBiTh MO3UTHBHI sBUIIA
MOJKYTb CIIPUIMATHCS] HETaTUBHO 1 BIIMBATH Ha camoro inausiza [17, c. 35].

Y BHyTpilTHIN yKpaiHCHKIN MiXKpeTioHaJbHIN MiTpallii MPOTSATOM CiYHS-TPYAHS
2015 p., gax i B momepeaHi poku, HaiinpuBabauBimmMu 3aiumanncsa KuiBcbka
(11 225), Xapkiscoka (4 981), Isano-Dpankisebka obmacti (1 901). OxHak moTeH-
LiiTHMIT BUKJIMK HAIlOHAIbHII Oe31reri (hopMy€e BiKe He BHYTPILIHS Mirpailis, a iMmi-
rpaiisi B KOHTEKCTI HETaTUBHOI JieMorpaivHoi AMHAMIKHA TTPUPOJHOTO CKOPOUEHHS
YCENBHOCTI YKpaiHChKOTO HacesneHHs. Hacoigku ypbanisailii 0cobauBo BigayTHI
B IIPUMICHKUX HACEJIEHUX TYHKTaX. Y HUX MOPIYHO IIJISXOM MPUILIUBY 1 BIZITOKY
HACeJIEHHsT OHOBJIIOETHCST 0J113bK0 0,4 % JKUTEIIB, M0 TIEPETBOPIOE IX Ha «ITPOXijIHi»,
3aBayka€ HOPMAJBHIN KUTTEMISITBHOCTI, PYHHYE yCTajeHi KOHTAaKTH Ta 3B’SI3KH, 3BO-
JINTHh HaHIiBEI[b CUJTY COIIaJbHOTO KOHTPOJIO CiIbChKOI Tpoman [13].

Oco06IMBOCTI 3JI0UMHIB Y BEJMKHUX MiCTaxX MOBHOIO MipOI0 PO3KPUBAIOTHCS
yepe3 BUBUEHHS BY3JIOBUX IIYHKTIB B3a€MOJil HABKOJMIIHBOTO CEePeOBUIIA,
HEraTUBHUX JKUTTEBMX CUTYaIlill Ta HEJOMIKIB BUXOBHOTO MPOIIECY, 3 OAHOTO OOKY, i
IHAMBIyaTbHUX OCOBIUBOCTEN iX CIPUITHSITTSI, — 3 1HIIOTO.

Bucnosxu ma nponozuyii. YpbaHizaitist Bijf0yBa€ThCsl MOBCIOAN, ajie Ii TeMII,
pylIiiHa cuia, HAC/I/IKA B PI3HUX MicTax Bi/ipi3HgeThbCs. 1le 3yMOBIeHO HEOTHAKOBUM
piBHEM COI[iaIbHOTO 1 EKOHOMIYHOTO PO3BUTKY, PI3HUIICIO B YUCEJIBHOCTI Ta MIIJIbHOCTI
HacesieHHst. ChOTO/IHI 3JIOYMHHICTD Y BEJMKUX MICTaxX SIBJISIE COOOI0 JOCUTh CKIIAJHE
coliaibHe sIBUIIE, 110 HaOyBa€ 3arpo3juBUX po3mipiB. OCHOBHUMM MPUYUHAMU
3JIOUMHHOCTI €: BeJIMKa KOHIIEHTPAI[isl HACEJNEHHsI Y BEJUKUX i 0COOJIMBO BETMKUX
MicTtax, 6e3pobiTTsI, criaji BUPOOGHUIITBA, IO TPU3BOJANUTH 0 HU3HKOTO MATEPialbHOTO
3a0e3MeueHHsT HaceIeHHs, MIrpalliiiHi MpoIecH, B SKUX 0coOM HalbiIbIle CXUIbHI 3a
CBOIM COITIaTbHO-TICUXOJIOTIYHUM CTAHOM JI0 AaHTUCYCIIJIBHOI TIOBETIHKM.

Brius yp6anizaniiiHux 4MHHUKIB Ha 3JIOYMHHICTH MOTPEOY€E MOMATBIIOTO

BHUBYEHHI.
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Urbanization as an object of criminological research

The article deals with the problem of wrbanization as a factor that affects the crime in terms of
political, military conflict and economic crisis.

One of the most urgent and complex issues of public life in Ukraine is the problem of a crime: a
level, a structure, and a growth rate. All the information we get from official statistics from the Ministry
of Internal Affairs of Ukraine and media indicates it. Even now changes in the dynamics and structure
of crime occur, criminal situation in Ukraine is very complicated. A number of manifestations of deviant
behavior, recession, deregulation of a financial system, shortage of money in the state treasury, political
instability, low paying capacity — all of aforementioned issues go beyond the legal framework, and cause
an emergence of various processes in the country, the effects of which then modern Ukrainian society feels.

The criminal situation becomes more complicated because of the consequences of a military conflict
in the East of the country. The migration process, that emerged today in the middle of our country, is more
of a criminal nature, rather than brings stability to the state. In the estimation of experts, the number of
urban population has increased dramatically, and from this criminality arises. It is mostly connected with the
Jact that people do not have financial security that can be reliable due to employment or various assistance
provided for by a state. Also, a factor that induces a person to commit an of fense is non-emotional resistance
to new relationships in the surrounding society, difference of interests, poor living conditions and struggle
Jor survival in a hostile environment. A person is a body that constantly works, but when it reaches a peak
of an emotional state, there comes a time for restarting of life’s important landmarks, that has a nature of
positive and negative direction. The choice of further ways of existence depends not only on internal human
characteristics, but also on driving force, which exists around it, and is important.

This article defines the essence and meaning of urbanization and crime. The impact of this factor
on people’s lives, social relationships prevailing in cities where different socio-psychological relationships
are concentrated.

Keywords: urbanization; migration; violent crime; city of Ukraine; urbanization processes.
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AATEHTHICTb CYYACHOIO BAHAAAIBMY

Cmammst npucesuena Jamenmnocmi 3104UHI, NOG A3AHUX 3 6AHOANI3MOM, ananisy ii npuuun. Pos-
2IAHYMO OCHOBHT NIOX00U 00 BUIHAUEHNHSA IAMEHMHOT 3N0UUHHOCTIE, HABEOeHO 2pynu 06CMAasuH, wo 00y-
MOBIIOI0Mb PO3GUMOK i nidsuweniis i pieis.

3asnaueno, sxi 3n0uuHU 6AHOAILHOT CNPSAMOBAHOCTI € HAUOLILUL NOWUPEHUMU, NPUYUHU HENOBi-
Odomnenns ceioKamu 00 NPasoOXOPOHHUX OP2AHIE NPO HUX MA OCOOUCTNE CMABTEHHS ONUMAHUX 00 S6ULA
sanoanismy 6 yiiomy.

Jlosedeno, wo icnysanms 1amenmnocmi 00CHONCYBAHUX 3OUUNIE BNIUBAE HA CMAH 3AXUWEHOCTI
Zpomadsi ma ixuio 008ipy 00 NPAGOOXOPOHHUX OP2ANIE, A MAKONC 3AB0AE SHAUHUX MAMEPIALLHUX 30UM-
Kie depicasi i cycnitbemey.

Kntouosi cnoga: BanjaniaM; JaTeHTHICTh BaHAAII3MY; MPUYUHU BAaHIATI3MY; HACIIKM BaH/a-
JIi3MYy; 3JI0UMHU, TTOB'I3aHi 3 BaHAJIIBMOM;

Bbouaposa K. A., actiupanT kadenpbl KPUMHHOJOTUU ¥ YTOJOBHO-UCIOJHUTEIHHOTO 11PABA,
Harmonanpuerii topuandeckuii yHuBepcuteT nMenn S pocaasa Myzaporo, Ykpanna, T. XapbKOB.
e-mail: k.bocharova@rambler.ru ; ORCID 0000-0003-0486-9654

JlaTeHTHOCTh COBPEMEHHOTO BaHIATM3MA

Cmamvs. nocesuyena Iamewmuocmi. npecmynienull, Ces3annblX ¢ 6aMOaIUSMOM, U AHAAUSY €6
npuvun. Paccmompenvt ochosnvie no0xo0vL onpedenenius Iamenmmuoll npecmyniocmil, Ha3eanvl zpynnvL
o6cmosmenyeme, Komopvle 00YCA0BGIUBAION PAIGUMUE U YECIUUCHUE € YPOBHSL.

Yemanoeneno, xaxue npecmynienus 6anOanvHol HANPABIEHHOCTU SGISIOMCS CAMBIMU DACHPO-
CIPAHEHHDIMUL, NPULUHDL HECOOOUEHUS. CBUOCTENAMU 6 NPABOOXPAHUMELLHDIC OPZAHbL O MAKUX NPECy-
NACHUSX U JTULHOE OMHOUEHUE ONPOULCHHDIX K AGLEHUI0 BAHOAIUSMA 6 UCTOM.

Jlokasaio, wmo cyuecmeosanue uCCieoyemvix NpecmynieHuil 6Ausem Ha COCMOIHUC 3AUUUCH
nocmu zpaxcoan, ux dosepue K npasoOXpaNUMENLHbIM OP2AHAM, 4 MAKNCE NPUUUHACT SHAUUMELOHBLIL
mamepuanoivlil yuepd 2ocyoapcmay u 00uwecmaey.

Kiouesbie ciaoBa: BaHJa/JIN3M; JIATEHTHOCTb BaH/laJIM3Ma; IIPUYMHDbI BaHJAaJan3Ma; MOCJIEACTBUA
BaH/ATN3Ma; IPECTYILIEHNS], CBA3AHHBIE C BAHIATN3MOM.
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Axmyanvnicms ma nocmanoéxa npoonemu. IlipaxyHoOK yCiX MOKa3HUKIB
3JIOYMHHOCTI, SIKi BiZoOpaskaioThest B OMIIiiHUX 3BiTaX, CKAAMAEThCI 3 KIIBKOCTI
BUMHEHUX 3JI0YMHIB Ha TepuTopii Ykpainu. Oxnak odimiiiHi BizomocTi Bigobpaska-
I0Th JINIIIE KiJTbKICTh 3aPEECTPOBAHUX 3JI0YMHIB, 2 HE XapaKTEePU3YIOTh PeaJbHUN 11
cran. Ha sxaib, Taki BUKPUBJIEHHS KPUMiHAIbHO-TIPABOBOI CTATUCTUKU iICHYIOTH Y
GiIBIITOCTI KpaiH cBiTY, i YKpaiHa He € BUHITKOM.

Ak yacTrHa 3arajibHOI 3JIOYMHHOCTI, I1i 3JIOYMHU CHPUYMHAIOTD Ti 3K cami Hera-
TUBHI HACJI/IKU, 3aB/Ial0YN MaTepiaTbHy Ta MOPAJIbHY IIKOIY CYCITiJIbCTBY.

Ananiz docaioxcens i nydaikayii. IleBHOO MipOIO JaTEHTHA 3JOYMHHICTH
posrasizasack y npaisx P. M. Akyraesa (R. Akutaev) [1], B. @. O6osennesa
(V. Obolentsev) [2], P. C. Benpunskoro (R. Vepryts’kyj) [3], A. O. Konesna
(A. Konev) [4], A. TI. 3akamoka (A. Zakaliuk) [5] Ta inmux BiTYn3HSAHUX i
3apyOiKHUX HAyKOBIIB. Ajle B YKpaiHi BiZICyTHI ZOC/IIKeHHs JTaTeHTHOCTI BaH-
Jai3my, aHasi3 oro HoBUX (hopM, TOMY BUBUYEHHS 3JI0UMHIB BaH/AAIbHOI CIIPsi-
MOBAHOCTIi, BUSIBJIEHHSI IPUYNH IXHBOI JIJATEHTHOCTI CIIPUSATUME BJIOCKOHAJEHHTO
3ac06iB 60pOTHOM 3 HEIO BIAMOBIMHO 0 HOBUX TOTPeO Ta PO3BUTKY Cy4acHOTO
CyCHiJIbCTBA.

Busnavenns mpuunH JIATEHTHOCTI 3JIOUMHIB, TIOB'SI3aHUX 3 BaH/IAII3MOM, € TOJIOB-
HOIO Memoto 1iiei cmammi. HeoOXifHicTh aHami3y SBUINA BaHIAMI3MY Ta TPUYUH
[Oro HEBpaxyBaHHsSI Y CTATHYHI 3BITHOCTI 0OYMOBJIEHO THUM, IO SIBUIIE BaHIAII3MY
ITUPOKO PO3NOBCIOKEHE Y CYyYaCHOMY CBITi, i3 POKY B piK 3’4BJISIOTHCSI HOTO HOBI
BUI03MiHEH] (popmMH.

Buxniao ocnoenozo mamepiany. Ilepin Hix AOCHIANTH JTATEHTHICTH CYy4aCHOTO
BaH/[a/1i3My, BapTO MPOAHATI3yBaTH TOTJISAN BYEHUX Ha 110 mpobiemy. JlareHTHA
3JI0YMHHICTD — 1€ CYKYITHICTh (PaKTUIHO BUNHEHUX, OJIHAK HE BUSBIEHNX a00 TaKUX,
[0 BHACJI/IOK iHIMUX MEBHUX OOCTABUH He CTAJN BIIOMUMM MTPABOOXOPOHHUM UH
CY/IOBMM OpraHaM 3JIOYHMHIB, BIJJOMOCTI ITPO SIKi y 3B’SI3KY 3 I[UM HE BiJloOpakaloThCst
i B ogitiitHiii KpUMiHATBHO-TIPABOBI cTaTUCTUYHIN 3BiTHOCTI [6, . 152].

Y MixKHapoAHOMY 3HaUYeHHi JJaTeHTHA O3HaKa sBUIIA 3JIOYMHHOCTI HalvacTile
nosHauaeTbes Bupasom «dark side of crime» abo «remuuii 6ik 37104MHHOCTI» [7,
c. 15], un «non-reported crimes», TOOTO «3JI0YMHH, TIPO SAKi He OYJIO TTOBIIOMIECHO
nonimii» [8]. MinauBicTh (peHOMEHA 3JTOUMHHOCTI 30BHI BUSABISETHCSI Y Pi3HUX
CTOpPOHAX HOTro OYyTTS — OYEBW/HIN Ta HeodeBHUIAHIN (MOTaeMHIN abo JaTeHTHIi).
[TpeameTHuii 3MiCT JTaTEHTHOCTI PO3KPUBAETLCS /IBOMA ICTOTHUMU O3HAKaMU —
<«HEBUSBJIEHICTb» Ta «HEBIJIOMICTh» peaJbHUX 3JIOYNHHUX ITPOSIBIB OpraHaM KpUMi-
HaJIbHOI IOCTHIIIL, 1[0 TATHE 3a cO00I0 iX HEBPaXOBaHICTh KPUMiHAIBHO-IIPABOBOIO
cTaTHCTUYHOIO 3BiTHicTIO [9, ¢. 110].

[Ile na mouaTtky 80-x poxkiB Munys0ro cTOMTTA A. O. KOHEB BU3HAYMB JTATEHTHY
3JIOYMHHICTH SIK crenudiune colliayibHe SIBUIIE, M0 SBJSE COO0I0 CYKYITHICTb KpH-
MiHAJIBHO KapaHUX [isiHb, MO0 IKUX MOTJM (260 HE MOTJIN) BUHUKHYTH ONEPaTHB-
HO-PO3IIYKOBi 3axoau [4, c. 3]. A. II. 3akaynok BU3Ha4Ya€ JaTEHTHY 3J0OYUHHICTD SIK
YaCTKY <«3JOYMHHOCTI, 1110 CTAHOBUTb CYKYITHICTb 3JIOYMHIB PI3HUX BU/IIB, SIKi BUU-
HeHi, ajie 3 PI3HUX MPUYMH He CTAJINA PEIMETOM epei0adeHOr0 3aKOHOM PearyBaHHST
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y BUTJISAI TIOPYIIIEHHS KPUMiHAJIBHO-TIPOIECYAJTBHOTO TIPOBAJIKEHHS Ta TTPUTATHEHHS
BUHHUX Y IXHbOMY BUMHEHHI 710 BifmoBigaabHOCTI» |5, ¢. 177].

YV rtepmini «imatenTHicTh» B. @. OGoJieHIIEB NPOMOHYE PO3YMITH SIBHIIE
JIATEHTHOI 3JIOYMHHOCTI B3arasii, abCTpakTHO, y BifipuBi Bz il peasbroro crany. [1lo
CTOCYEThCSI KOHKPETHHX 3JI0YMHIB, TO IIUM TEPMIHOM MOKke OYTH TO3HAYEHUH IX 0CO-
GJIMBUI CTATYC, IIPU SKOMY 3JIOYMHHI [TOCATAHHS He BUSABJIEHI aO0 BHACIIIOK IHIINX
NEeBHUX OOCTaBUH MPO HUX B3araji He CTAJO0 BiJIOMO MPaBOOXOPOHHUM i CyIOBUM
opraHaMm, 4epes 110 BiJJOMOCTI IIPO TakKi AisHHS He BiAOUBAIOThCA B OMiliiHil KprMmi-
HaJIBHO-TIPABOBIiH cratuctutli [2, ¢. 19]. 3 TakuM TBEPIKEHHIM MOXKHA TIOTO/IUTUCH,
60 BaHIAJTi3M, HAIIPUKJIAJ, OXOILIIOE ¥ co0i JeKiIbKa O3HAK Pi3HUX KPUMIHAIBHO
KapaHUX [lisIHb, 1 TIPU JIOCJI/I)KEHHI 3JIOYMHIB, TTOBSI3aHUX 3 BaH/AJIi3MOM, MOKHA
XapaKTepu3yBaTH JIATEHTHICTh K 30ipHY 03HaKY, ajle BPaXOBYIOUHM JaHi yCiX 3/104u-
HiB, 3 SIKUX BOHA CKJIAJ[AETHCSI.

Oco6mnBa Hebe3neKa HACIAKIB JJaATEHTHOI 3JI0UMHHOCTI TI0JISTAa€E MEPLI 3a BCe Y
TOMY, II0 BOHA TIOPOJIKYE HEBIPY TPOMA/ISIH B YCIIX TTPABOOXOPOHHUX OPTaHiB 100
MPUITMHEHHS AaHTUCYCITIJIbHUX JIil, TPU3BOAUTD /10 3HUKEHHS COIliaJIbHO-TTPABOBOI
AKTUBHOCTI HaceJieHHsT y 60poThOi 3 IPaBOMOPYIIEHHSIMU, (DOPMYE Y CBIZIOMOCTI 3J10-
YMHIB [IePEKOHAHHS PO MOKJIMBICTh Ge3KapaHHO BUMHATHU 3JI0YMHU, MOCTAOIIOE
MIPEBEHTUBHY [IiSIbHICTh TPAaBOOXOPOHHUX opraxiB [10, c¢. 170-171].

BusBieHHa JaTEHTHOI 3JI0YMHHOCTI — HAABAXK/IMBE 3aBAAHHS IIPU 3a00iranHi
3JIOYMHHOCTI Ta PO3pOo0IIi 3aX0/iB ii 3anobiranHst. /It BCTaHOBJIEHHS BiIoMOCTEl y
KPUMIHOJIOTIYHUX JIOCTI/I)KEHHSIX 3aCTOCOBYIOTHCSI CTATUCTUYHI, COIIOJIOTIYHI, JIOTI-
KO-MaTeMaTHyHi Ta eKoHOMiuHI MeTo/in. Cepesl HUX € MAacOBi ONUTYBAHHS HACEJIEHHS,
aHKeTyBaHHS, eKCIIEPTHI OIliIHKW, MaTepiaju Mpecy; BUBYEHHS MPaBOOXOPOHHUMU
OpraHaMiy PiYHUX 3BiTiB TIPO TOCHOAAPCHKY AiSIbHICTH OKPEMUX MiJIPUEMCTB Ta
oprasisariiif; cucTeMaTUYHUI KOHTPOJIb 32 CTAHOM CTAaTHCTUYHOTO 06s1iky. Ha Hatry
JIyMKY, Halle(heKTUBHIIIMM METO/IOM BUBYEHHS JIATEHTHUX 3JI0YMHIB, TIOB'SI3aHUX 3
BaH/IAJII3MOM, € MACcOBI OTTMTYBAaHHS HACeJIeHH, eKCIIEPTHI OIIHKY, O3HANOMJIEHHS 3
piYHUMU 3BiTAMU MPABOOXOPOHHUX OPTraHiB Ta JOCJI/PKEHHS apXiBHUX KPUMiHATbHUX
IIPOBA/KEHD 111010 IIUX BU/IIB 3JIOUMUHIB.

Yei obeTaBuHH, 0 00YMOBITIOIOTE JIATEHTHY 3JI0YNHHICTD, HAYKOBIT PO3/ILISIOTH
Ha TPU TPYIIHU:

— obcraBuHu, Ge3MOCEPEHbO OB’ sI3aHi 3 XapaKTEPUCTUKOO 3JI0YMHHOTO TOCS-
TaHHS 1 TTOBEJIIHKOIO 3JIOUMHI (BIEBHEHICTh Y HEOUEBUIHOCTI BUMHEHHS TTPOTH-
MPaBHUX JIiif, 0cOOU He BBasKAIOTh CKOEHE JIiSTHHS 3JI0YNHOM, BUTOHYEHICTD CIIOCO0Y
BUMHEHHS 3JI0UUHY TOIIO);

— 00OCcTaBMHU, 110 BUILIMBAIOTH 13 HEJOJIKIB [IisSJIBHOCTI IPABOOXOPOHHUX Opra-
HiB (BIZICYTHICTh HaJIeKHOI peakilii Ha BUSABJIEHY iH(MOPMAIIiio PO 3JI0YNH, BUTTAIKN
MMOMUJIKOBO1 KBasiikailii BINHEHOTO 3JI0YMHY SK aMiHICTPATUBHOTO TPABOIIOPY-
IMEeHHd Y¥ K THIIOTO 3JI0YMHY, HU3bKa KBaJTi(hikallis mpaiiBHUKIB TTPAaBOOXOPOHHUX
OpTaHiB, HEIOBIPAa HACEJIEHHS JI0 1X MOKJIUBOCTEN Ta iH.);

— obcTaBMHU, MOB’sI3aHi 3 MOBEAIHKOIO IOTEPIIJINX, CBIJKIB, OYEBU/LIB i KepiB-
HUKIB OpraHizaliiHO-TOCIIOAapYMX CTPYKTYP, 00I3HAHMX NP0 BUYMHEHI 3JI0YMHU
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(ocoOu 3 pi3HUX NPUYMH He TIOBIJOMJSIOTh BiAIIOBIIHUM OpraHaM NP0 BYMHEHI
3nounan) [11, c. 64].

Jocuipkyoun nUTaHHs JaTeHTHOCTI, Il %K y4YeHi 32 MeXaHi3MOM 1 yTBOpEHHS
BUJIIJISIIOTh YOTUPHU PidHOBUAN. [lepinii PisHOBU OXOILTIOE CYKYIHICTh 3JIOUMHIB,
po (pakT BUMHEHHS SIKUX Hi IPABOOXOPOHHUM OpraHaM, Hi OKpEMUM TIpoMaJisTHaM
Hivoro He BijjomMo. IIpo 3/104MHHY TO/Ii10 3HAIOTH TIBKU BUHHUI Ta HOTO CHJIBHUKH,
sIKi BOYEBM/Ib He 3alliKaBJIeHi y pO3TOJIOIIeHH] IIUX BiZloMOCTEH.

Jlpyruii pisHOBU/L JIATEHTHOI 3JI04MHHOCTI CTAHOBUTH BEJIMKWII MAaCUB 3JIOUMHIB,
SIKi X04a i BiloMi TI0caioBUM 0cobam, asie BOHHM He 1H(GOPMYIOTH ITPO HUX BiMOBIIHI
opranu. Cepe/l MOTHBIB, fIKi CIIOHYKAIOTb iX /10 IIbOIO, MOKHA Ha3BaTU IIParHEHHS
NPUXOBATH 3JI04YKH, 60 HOTO BUSBJIEHHS MOJKE 3aBIATH MIKOIHU ITPECTHIKY OpraHisarii
a00 ii KepiBHUKaM.

Tpetiil pisHOBU/ JIATEHTHOI 3JI04MHHOCTI 1HO/Ii TTO3HAYAIOTH TEPMiHOM «T'PaHUYHI
curyaiii». Bi gBsie co0010 TPYIITy THX 3/I0YMHIB, iH(GOPMAILis PO SIKi cTaza BigjoMa
TPABOOXOPOHHUM OpraHaM, aje ixX MPeCTaBHUK MTOMUJIKOBO, CYMJIIHHO TIOMUJISIOUNCH
ab0 He Mal4M J0CTaTHBOI TPOGECIHHOI MiATOTOBKH, aB HENPABUJIbHY OPUINYHY
OIIHKY [IISTHHIO, Y 3B’SI3KY 3 YMM BOHO OIIMHUJIOCS 11032 CTATHCTUIHUM OOJIIKOM.

I, mapermniti, ocTaHHi# Pi3HOBU/L JIATEHTHOI 3JIOYNHHOCTI CTAHOBJIATD Ti 3JI0UMHU,
SIKi cTasId BiJIOMi NPEJICTAaBHUKY ITPABOOXOPOHHUX OPraHiB, ajie 3 Pi3HUX MipKyBaHb
BiH 1X He peecTpye. [HOMI 11e 3MIICHIOETHCS 3 TUM HaMipOM, 100 MIISIXOM MaHITTyJIsi-
Il 31 CTATUCTUKOIO CTBOPUTH BUAMMICTh KPUMIHAIBHOTO OJIATOONYYUST Y PaiioHi,
obs1acTi; yacoM 1l He3aKOHHe MPUXOBYBAaHHS BUMHEHUX 3JI0YMHIB 3 KOPUCJIUBOIO
MeTo0 ab0 BHACJIIOK 1HIIOI 0coOKCcTOl 3aiikaBieHocTi. Takuil pisHOBM/I JJaTeHTHOT
3JIOUMHHOCTI HAUOIIBII IKIAIMBUN, OCKIIBKKA OKPEMI IPaliBHUKK [TPABOOXOPOHHIX
OpraHiB, MOKJWKAHI 32 3aKOHOM 3iMCHIOBATH HAMIWHUHN i TOBHUN CTATUCTUYHUMN
00JTiK 3JIOYNHHOCTI, MOPYIIYIOTh 3a3HaY€Hi BUMOTH. TOMY JIOCTOBIPHICTH CTATHCTHY-
HUX JIAaHUX PO PiBeHb 3JIOUMHHOCTI y’Ke Ha PerioHaJIbHOMY PiBHI 4aCcTO MOPOJIKYE
cymHiBu [11, c. 64].

YpaxoByioun BCi BUAU MPOTUIIPABHUX /Iill, 10 AKUX HAJEXKATh aKTH BaH/IAJi3MY,
3aJIeKHO BiJl TOro, SKUM caMe 3JI04MH BUMHEHO, MOKHA BCTAHOBUTHU, 10 SIKOTO
BU/y JJATEHTHOCTI BiH HaJe;KWTh. Hampukiaz, XyJmirancTBO, Hapyra HaJl MOTUJIOIO,
IHIIMM MicIleM TTOXOBaHHs ab0 Haj TiJIOM MOMEPJIOro 4i He3aKOHHE MPOBECHHSI
MONIYKOBUX POGIT Ha 00’€KTI apXeoJsIOTIYHOI CHaAINHNA, 3HUIIIEHHS], PYIHYBaHHSI
a0b0 MOMIKO/KEHHST 06’€KTIB KyJIbTYPHOI CHA/IIUHA MOKHA BiJIHECTH [I0 Y€TBEPTOTO
BUy, HaHeceHHs rpadiTi — /10 TPEThOro. Y MeAKNUX BUTIAJKAX, 3aJI€KHO Bil MOTUBY
BUMHEHHS, TONIKO/)KEHHsT MaliHa Y TOTIPIIEHHSI eCTETUYHOTO BUTJISIAY OY/IiBIIi,
CIIOPY/IM YM 1HIIOTO 00’€KTa 6JIAar0yCTPOI0 MicTa 4M MOMENIKAHHS, TOIIKO/KEHHS
00’eKTiB MaricTpaabHUX ab0 MPOMUCIOBUX HA(PTO-, Ta30- KOHIEHCATOIPOBO/IIB Ta
HaTOIPOAYKTOIPOBO/IIB MOKHA BBAKATH JIATEHTHICTIO IPYTOl TPy, 60 Yepe3 po3-
TOJIOIIEHHST BiIOMOCTEH ITPO CKOEHHS IIUX 3JI0YMHIB I11]] 3aTPO3010 MOXKEe OMUHUTUCS
NPECTUIK TMAITPUEMCTBA, YCTAHOBM Y1 OpraHisaliii.

Ax 3aznavgaiors O. M. Bangypka ta A. . 3emincbkuii, yMUCHI i, cipssMoBaHi
Ha 3HUINEHHS 1 MONTKO/KEHHS KYJbTYPHUX Ta MarepiaJibHUuX IIHHOCTEH, HajleKaTh
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JIO KaTeropii BUCOKOJIATEHTHUX BUJIIB 3JIOYMHIB HE TOMY, 1110 HE 3aJUIIAIOTD CIiIiB,
a yepe3 TOOJIAKIMBE CTaBJIEHHSI [0 TAKOTO POAY Mocsranb. [leBHa pid, migmaam ta
BUOYXH, OCOOJIMBO SIKIIO BOHU MTPU3BEJIH 10 3arnbeti Jrojieil abo 10 iHINX TSKKIX
HaCJIIJIKIB, SIK PABUJIO, PEECTPYIOTHCS, KPUMIHAJIbHI MPOBA/XKEHHST HEPIZIKO PO3II0-
YIMHAIOTHCS 32 THIMUME CTaTTSIMU 200 3aBEPIIYIOTHCS Yepe3 Pi3Hi 00CTaBUHU, KOJU
He BIA€ThCs 1X po3kputu [12, ¢. 50].

[lixTBEp/KEeHHSAM TOTO, MO 3JOYWHH, TTOB’d3aHi 3 BaHAATI3MOM, € BUCOKOJA-
TEHTHUMH, € TIpoBejieHe Hamu BIPooBxK 2016—2017 pp. yepe3 mepexxy IHTepHeT
Ta MIJISXOM aHKETyBaHHS KPUMIHOJOTIYHE JOCHIIKEeHHS, YYaCHUKAMU SIKOTO CTaJIu
rpoMa/isTHA YKpaiHu pisHux ii perioniB Bikom Bix 18 1o 65 pokis. [Ipubausno 70 %
ONUTAHWUX Bi/MOBIJIM, MO CTUKAINCS 3 MPOSIBAMU BaH/AII3MYy, ajle, Ha JKajb, 93 %
3 HUX He TOBIJIOMJISIM Y 1IPABOOXOPOHHI opranHu. [IpuunHamMu HenoBijiloMJIeHHs
€ Take: 1) CBiJIOK He BBaXkae, MO e(heKTUBHICTH POOOTH MPABOOXOPOHHUX OPraHiB
CIIpUSITUME TIOKapanHio BUHHOTO (39 %); 2) HebaxkanHs 6paTul y4acthb y obiriitHomy
poscaigyBanti (25 %); 3) BuUMHeHe [iSTHHS He CIPUYMHWJIO HACTIAKIB y BUTJISIIL
HIKOJIM JKUTTIO 9¥ 310poB’10 yiioaunu (13 %); 4) CBiIKK He BBAXKAIOTh TaKe JisTHHS
snounuauM (10 %); 5) mpoTunpasHi il He cTOCYBaJIKCS CBi/Ka, HOTO MaiiHa, OJIN3b-
kX (9 %); 6) inmm npuunan (4 %). Tox, sk 6aunMo, BUCOKUI PiBeHb JIaTEHTHOCTI
3JIOYMHIB, MOB’AI3aHUX 3 BaH/AJi3MOM, BAHUKAE HE CTIIbKK Yepe3 [isiIbHICTh un Oe3-
JUSAJIBbHICTH TTPABOOXOPOHHUX OPTaHiB MO0 1X peecTpallil Y po3ciyBaHHs, CTITbKU
yepes HerOTOBHICTD i HeOaskaHHS CBIIKIB MOBIZOMIISATH TIPO Ili 3JI0UMHA.

BiagmoBifHO 10 HAMUX JaHWX, HAUTIOMUPEHINNNUM TPOSIBOM BaH/IAJi3My pec-
MOH/IEHTU HA3WBAIOTh HaHeceHHs Tpaditi (Maike 68 % onuTaHux BiANOBIIH, IO
CTUKAJINCS 3 IIUMU MTPABOMOPYIIEHHAMN). MeHIIT PO3MOBCIO/KEHUMI BUSBUINCS
XyJITaHCTBO 3 YMUCHHUM 3HUIIEHHSIM ab0 TMOIMIKOKEHHSIM MaiiHa Ta/abo cripudm-
HEHHSIM 1HIIIOT MaTepiabHOI MKOIU, & TAKOXK TOIIKO/KEHHST 00’ €KTIB KyJIBTYPHOI
cnaamuan (10 1 9 % Bianosingno). Ocranni 13 % — Hapyra HaJ MOTHJIOIO, iHIITM
MicIleM TI0XOBaHHsI ab0 TiJIOM IIOMEPJIOTO, MOUIKOAKEHHS IIIAXIB CIHOJyYeHHS i
TPAHCTIOPTHUX 3aCO0iB, MOIIKOKEHHST PETIriHHIX CHOPY/ i KyJIbTOBUX OYIMHKIB
[13, c. 211].

Tako:k BUsSIBJIEHO, 1110 OiIBIIT HisK 85 % PECHOHAEHTIB 3aCy/KYIOTh aKTH BaH/Ia-
JIi3My Ta BCi HOTO MPOSIBH, i Jiniire 45 % rOTOBi HOMY MPOTHUCTOSTH 32 TAaKUX YMOB:
a) peaJibHOTO TIOKapaHHst BUHHOTO (64 %); 6) rapanTii anonimuocti (14 %); B) rapan-
il 6esnexku OmusbkuM (10 %); 1) dinancosoi Buroau (7 %); 1) 3 IHIIUX TPUYUH
(5 %) [13, c. 211].

OnuTyBaHHSA )X TPAKTUYHUX MPAIiBHUKIB TPABOOXOPOHHUX OPraHiB, CTax
pobotu 3a haxom sIkux Gisbiiie 3 POKIB, JOBEJIO, IO JIUIIIE MOJOBUHA PECTIOH/IEHTIB
MaJia CIIpaBy 3i 3JI0YMHAMM, TTIOB’si3aHUMHK 3 BaHaarizsMoMm. Ocobu, siki Opajii yuacTb
B OTMUTYBaHHI, HATOJIOCHUJIH, 1110 KBATI(hiKyBaTH 3JI0YNHHI JiTHHS, TIPO SKi MTOBiIOM-
JISIE CBIZIOK, OyJI0 HECKJIAIHO, SIKIO CKJIAJ KPUMIHATBHOTO MPABOMOPYIIEHHS BIKe
nepea6avyeHo crarreio KpumiHaabHOTO KoJeKey YKpaiuu (XyJirancTBo, Hapyra Hajl
MOTHUJIOI0, MicIleM TOXOBaHHs a0 HaJl TiioM oMepsioro). 11lo crocyeTbest Hanecentst
rpaditi, MOMKOKEeHHST 06 €KTIB, CrIopy1 abo iHImuX Oy/iBeab Ta/ab0 ClIpUYMHEHHS
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IHITOT MaTepiaJbHOI MKOAU, CKJIAJ 3JI0YNHIB SAKUX HE OXOILTIOETHCS ICHYIOUUMU
crartamu KK Ykpainm, To TyT npakTU4Hi MpariBHUKN BKAa3yBaJM Ha CKJAJTHICTh
kBastiikailii TaKUX KPUMIHAJBHUX MPaBONOpyiieHb. Ha [yMKy 1UX PeCIOH/IEHTIB,
TIPUYMHAME JIATEHTHOCTI 3JI0UMHIB, TIOB SI3aHUX 3 BaHIaJi3MOM, € HETIOBiIOMJIEHHS
CBiIKaMU 10 TTPABOOXOPOHHUX OPTAHIB MPO TaKi 3JIOYMHM, a TAaKOXK TMOMUJIKOBA 1X
KBasidikaiis.

Tos10BHOIO TPUUMHOIO HETIOBIZIOMJIEHHST PO aKTU BaH/AMi3MYy, HA [yMKY ITpaK-
THYHUX MPAIliBHUKIB TIPABOOXOPOHHUX OPTaHiB, € HebaKaHHsI CBIJIKiB GpaTH y4acTh
B odirifinomy poscrinyBanni (85 %). HazuBanucst onuTyBaHUMU 1 iHII TPUYNUHU:
1) edexTuBHICTH POOOTH TPABOOXOPOHHUX OPTaHiB He CIHPHUATHME TTOKAPAHHIO
BuHHUX — 10 %; 2) cBifiKM He BBa)KalOTh BUMHEHI MiSTHHS 3JIOYMHHUMU — 3 %);
3) nporunpasHi il He CTOCYIOThCS CBijiKa, ioro Maiina, 6msbkux — 1 %; 4) inmi
npuunnn — 1 %.

Otke, oTpuMaHi HaMU Pe3yJIbTaTH YMOXKJIMBIIIOIOTh 6UCHOB0K, 1110 JIATEHTHICTD
3JI0YMHIB BaHIAIbHOI CIIPIMOBAHOCTI TIPU3BOANTH JI0 3HUKEHHS MTPABOBOI 3aXuUIIe-
HOCTI TPOMAJISIH, CTBOPIOE Y CYCIIJIbCTBI 0OCTAHOBKY GE3KapHOCTI Ta 3aBJIa€ iCTOT-
HUX 30UTKIB K Jep:KaBi, Tak i rpoMajstHam. [Iporaaau y BUBYEHHI i€l pobiaeMu
BILJIMBAIOTh Ha e(PEKTUBHICTH PO3POOJIEHNX 3aXO/iB 3amobiraHHs BaHAali3My Ta
NpoITaKTUKY TTUX 3JI0YNHIB.

[cHyBaHHSI JTATEHTHOI 3JIOYMHHOCTI cripusi€ (hOPMyBaHHIO XMOHOTO YSIBJIEHHSI
npo ii Macmrtabu ta cran. Bona cripuunusie moxuOKu y MPOTHO3YBAHHI 3JI0YMHHOCTI,
IJIaHYBaHHI 3aX0/IB 3 MPOTHIII 1if. YIOCKOHAIEHHS 00JIIKOBOI POOOTH IIPaBOOXOPOH-
HUX OpraHis, Oijblla 06I3HAHICTD X IPaliBHUKIB 3 O3HAKAMM 3JI0YMHIB, OB’ I3aHNUX
3 BaH/AJi3MOM, PO3’sICHIOBaJIbHA Po6OTa 3 HACETEHHSIM Ta MOKPAIaHHS KYJIbTyp-
HO-BUXOBHMX 3aXO/iB CEpeJl IiTeil i MOJIOJI CITPOMOYKHI BIIMHYTH Ha 3MEHIITEHHS
JIATEHTHOCTI IOCTI/IKYBAaHOT KaTeropil 3JI0UMHIB.
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Latency of Modern Vandalism

Counting all indexes of criminality which display in official reports consist of number of committed
crimes on the territory of Ukraine. However, the official data show only a number of registered crimes, but
do not characterize their real condition. There are a lot of distortions of statistics either in many countries
or Ukraine.

Latency of crimes connected with vandalism is not researched problem nowadays. These crimes as a
part of the general criminality cause the same moral and material damages.

Modern scientists who studied latency of criminality are V. Obolentsev, R. Akutaev, R.Veprytskyj,
A. Konev and A. Zakaliuk but they do not differentiate its main signs for each offence separately. So,
to our opinion, main requirements in this sphere are formation of modern state of latent vandalism and
analysis its determination in current condition social development.

Latent criminality is a summation of committed crimes, but undetected or such, which are not
registered by the law-enforcement bodies, or information about them is not shown in official criminal
statistics. Semantic origin of term <latent> (from Latin <latentis») means hidden or unknown, one which
are not displayed in official accounting.

There are three groups of reasons which are caused latency of crimes (reasons connected with
the characteristic of a criminal assault, reasons which are arising from the deficiencies of the law-
enforcement bodies’ activity, reasons connected with the behavior of victims, witnesses or other persons
who know about committed crime).

According to the criminological research the most popular form of vandalism is graffiti (68% ).
Other less popular forms are hooliganism with intentional destruction or/and damaging of a property,
or damaging of the objects of cultural heritage (10% and 9% in accordance). The latest ones include
desecration of grave, other place of burial or abuse of a dead body, destruction of communication lines
and conveyances, damaging of religious or cultural buildings.

So, using the receiving information we can suggest that latency of vandal crimes will reduce legal
security of people, create the situation of impunity and cause substantial losses for a state and citizens
as well.

Existence latent crimes create a formation of wrong conception of its scales and condition. It causes
Jfaults in prognostication of criminality, in planning of its countermeasures. Latency of crimes connected
with vandalism causes serious consequences either to state or to people.

Keywords: vandalism; latency of vandalism; causes of vandalism; consequences of vandalism;
crimes connected with vandalism.
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BIMAMB FIAOBAAI3ALLIT EKOHOMIKM
HA TPAHCHALIIOHAAbHY
OPIrAHI3OBAHY 3AOUYMHHICTb

Bucsimntoromucst npobaemu 2nobanizayii exonomixu, niocmasu, wo 00YMOGUNU GUHUKHEHHs Ma
OYpxIUBUTL PO3BUMOK 2100AIBHOZ0 PUNHKY KANIMALy, 3p0OIeH0 AKUEHM Ha 20]061Y PYWILIHY CULY UbO2O
Genomeny — mpancuayionanrvui komnanii ma xopnopayii (THK). Axuenmyemocs ysaea na nezamuenux
HACIIOKAX 4020 NPOUECY; OCMUCTIOEMDBCSL, SKUM YUHOM IX HAMAZAIOMbCS BUKOPUCTIOBYBAMU MPAHCHA-
UIOHALLHI 3MOUUNIT Op2ani3ayil, OAEMbCsa CMUCLA KPUMIHATLICTUYNA XAPAKMEPUCTIUKA UUX STOULUHNHUX
yepynosans. Anarisyomncs 3axo00u, wo ix excusae mijcnapoona cnimvroma nio eziooro OOH dnst none-
peoddcenLss ma NPUNUHEHHS. YUX 304U

Kiouosi ciioBa: riobasisaitist; riaobaibHa €KOHOMIKa; TPAHCHAIIOHAIBHI KOMIIAHIT Ta Kopropaiil
(THK); 6anku; ouiopu; TpaHCHAIIOHAIbHI 3JI04MHHI OpraHisaiiii; MisKHapOAHi BiAHOCHHN.
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Bimsinue riao6ani3anui 9KOHOMHKH HA TPAHCHAIMOHAJIBHYIO OPraHU30BaHHYIO NPECTYIHOCTD

Hsyuaromes npobaemvl 2106a1u3auuu SIKOHOMUKU, OCHOBAHUSL, KOMOPbLe 00YCI08UNU B03HUKHOBEHUE
u cmpemumenvHoe passumue 2106aivHo20 puinka kanumaia. Coeian akyenm Ha 21agHy 08UNCYUYIO
cuny amozo genomena — mpanchayuonaivivle komnanuu u xopnopavuu (THK). O6paweno enumanue
Ha ompuyamenvile NocIe0Cmeust IMoz0 NPOUECCA U OCMBICIEHO, KAKUM 0OPAZOM UX NbIMAIOMCS UCNOTb-
306aMb MPAHCHAUUOHATLHDLE NPECMYNHLE OP2aANU3AYUL. [lana KPUMUHATUCMUYECKAS XaPAKMEPUCTIUKA
AMUX NPECYNHBIX ePYNNUPOBOK. AKUEHMUPOBAHO SHUMANUE HA Me MePbl, KOMOpPble NPUHUMAEM Mec-
Odynapodnoe coobuecmso nod szudoti OOH no npedynpexcoenuro u nPexpawyenuto Smux npecmynieHull.

KiroueBbie cioBa: riobanmsanus; riobaibHas 9KOHOMHUKA; TPAHCHAIIMOHATbHBIE KOMIIAHUN U
kopriopaiuu (THK); Garku; oddiuopsl; TpaHCHAIIMOHAIbBHBIE IPECTYITHbIE OPraHU3allMy; MEKIyHa-
POJIHBIE OTHOIIIEHUSI.

Bcmyn. Y cyyacHoMy CBIiTi IIPO KOKHE CYCIIJIbHE SIBUIIE HEMOXKJINBO BECTH
MOBY 11032 KOHTEKCTOM Tyiobasizartii. CycriJibHUI PO3BUTOK KOXKHOI KpaiHU He MOJKe
OyTH aJIeKBATHO OCMUCJIEHHIT 11032 HOTO 3B’sI3KaM1 3 PO3BUTKOM JIFOJICTBA B IIJIOMY.

[pyry nososuny XX — nouyatok XXI cT., Hopsx 3 IHIIMMY [IPoOllecaMi, Xapak-
TepU3y€e 3HAUHe 3MIIHEHHSI eKOHOMIYHMX 3B’3KIB MiX jiepxkaBamu. JIOKOMOTUBOM
I[bOTO TIpoIlecy € ruobasizalliss eKOHOMIKH, SIKY 3arajloM CJIiJi COpUAMATH SIK MTO3H-
TUBHE SIBUIIIE.

OpHaK Ha IbOMY TJI Mepejl CBITOBOIO CIIJIBHOTOO TTOCTaa mpobieMa IaHe-
TAPHOTO XapaKTepy — 3POCTAHHS POJIi OPTAHI30BaHUX 3JIOYMHHUX OPTaHi3alliii, siKi
y TOHUTBI 32 OTPUMaHHSIM HaJANPUOYTKIB yce 4YacTillie TMOMUPIOI0Th CBOIO He3a-
KOHHY JislIbHICTh Ha Pi3Hi KpaiHU i TUM CaMUM CTalOTh AecTabiai3ylounM YNHHU-
KOM JIJIsT KOJKHOI 3 HUX. 3HAYHY POJIb Y IIbOMY BiZirpaioTh (hakTopy TI06aabHOT
€KOHOMIKH.

Ananiz nimepamypnux oanux i nocmanosxa 3ada4i docaioxcenns. 11pobiemu
60poTHOM 3 TPAHCHAIIOHAIBHOIO OPraHi30BaHOI0 3JIOYMHHICTIO Hapasi He MOKHA
Ha3BaTU JIOCTAaTHbO BUCBITJIECHUMU BITUYU3HAHUMU HAYKOBIAMU. TyT cjij 3rajjatu
pobory II. /I. Binenuyka, A. I1. Texns Ta I. C. CemakoBa «Kpuminamictunana TakTika
i METOIMKA PO3CJIilyBaHHSI OKPEMUX BUJIIB 3JI0YMHIBY», B SIKil cepejl THIIOTO JIAEThCI
3arajibHa XapaKTepUCTHKa 0COOJIMBOCTEN BUSBJIEHHSI Ta PO3CJIilyBaHHS TPaHCHAIL-
OHAJIbHUX 3JIOUMHIB.

Y 3apyOixHiil MPaBOBill JOKTPUHI KPUMIHOJIOTIYHIN IPUPO/II TAKOTO SBHIIA, K
TpaHCHaIllOHAJIbHA OpraHi3oBaHa 3JIOYMHHICTD, TIpUcBgaYeHi poboru A. JI. Penerbkoi
(Pociiicbka @enepartist) [26], B. C. OBunncbkoro (Pociiicbka Deneparnist) [31],
A. B. Mepkymuna (Binopycis) ta inmux. OpHak 6pakye 10Ci TEOPETHYHUX JTOCITi-
JUKEeHb PO BIUIMB TJ00asizaiii eKOHOMIKM Ha TpaHCHAIIOHATbHY OpTaHi3oBaHy
3JI0YNHHICTD.
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MIXXKHAPOZHE ITPABO

3 orIsAy Ha Lie Mema cmammi — BU3HAYEHHS BIUIMBY I100a/Ii3allil eKOHOMIKK
Ha TPaHCHAI[IOHAJIBHY OPraHi30BaHy 3JIOYMHHICTD MIJISIXOM aHAJI3y J0CBiLy 3apyOixK-
HuX Kpaid Ta gokymentiB Konrpecis Opranisanii O6’eqnanux Hariii y 1iii cdepi.

Buxnao ocnoenozo mamepiany. Ssuiie riobanisaliii craso akTUBHO 0OrOBOPIO-
BaTucsd BueHUMH y 90-X pokax MUHYJIOTO cTOMITTA. O/IUH 13 BUJATHUX JIOCTIIHUKIB
riobasizaitii aBerpamiertb M. Yorepe (Malcolm Waters) 3a3navae y cBoiil HayKoBiit
mpatti «[mobamizamist> (1995 p.), mo xoua ictopist BucioBy «global» Hamiuye monasn
400 poxkis, mousittst «the globalization», «globalize» Ta «glodalizing» posmouanu
BukopucroByBatu juine B 1960-x pokax [1, c. 2]. Ille na mouarky 1980-x pokiB y
Haitbinpmmx 6i6aioTekax 3axo/ay Ta il yChOro CBIiTYy KHUTH, Y HAa3BaxX sSKUX 3yCTpiua-
JIOCST CJTOBO «TJI06ATi3aIlist», 00YMCITIOBATIACS OJMHUTSIML.

Amnrmiiicekuit Buenwnit JI. Ckusip (Lesli Sklair) migkpecotioe, mo rmobamizaiis —
1le BiTHOCHO HOBA i/iesT B COIMIAJbHIX HAayKaX, X04a MiKHApPOAHUI Oi3HEC BKe IeB-
HUU 4ac BUKOPUCTOBYE Ie MOHATTS [2, c. 143—163]. ¥ 90-x pokax XX cT. cTaBcs
GyKBaJIbHO BHOYX JOCTI/IZKEHb PI3HOTO TIaHy, MPUCBSYeHNX riobasizaitii. Bona craa
OJIHIEIO 3 KJIIOUOBUX TEM CBITOBOI COLaIbHOI HAYKOBOIL JYMKHM — €KOHOMIYHOI HAyKH,
coitioJorii, gisocodii, MoIiTOJIOTIi, EKOHOMIYHOI Ta comiaabHoi Teorpadii, erHorpadii,
[ICUXOJIOTIT, KyJBTYPOJIOTii 1 iHIIMX CyCHiJIbHUX JucuuIiz. g Tenaenis B Hayui
MIPOJIOBKYE MATH MicCII€.

[nobasmisanist mocrae sik GaraTopiBHeBa Ta 6GaraTOCKJajoBa CUCTEMa PI3HUX
iHTerpaliiHUX IIPOSIBIB CBITOBOrO KUTTs. [706asisallis BUCTYIAE K CYKYIIHICTb
TaKMX CBOIX IPOSBIB, K I71006aJbHAa €KOHOMIiKa, T/i0baabHa Mirpaiis, riobaabHa
KOMYHiKaIlis1, riobaibHa MOBa, riobaibHa TMOTITHKA, TI06aTbHe JYXOBHE JKUTTS,
r006anbHIii Croci6 KUTT, raodanbHa 3JJ0YUHHICTD Ta TI00aIbHI MicTa. YueHi pos-
[ISIAI0Th TI00a/Ii3alliio K MPOIeC ePEeTBOPEHHS CBITOBOI €KOHOMIKM Ha €IMHMIA
PMHOK TOBapiB, MOCJIYT, KamiTaliB, poO0Y0oi CUJIH i 3HAHb, TOCTYNAJbHUNA PO3BUTOK
inTepHarionamsartii [3, c. 260].

Bigomwuit amepukanchkuii Buennii M. Kacresbe (Manuel Castells) Busnauae
r/100a/IbHY €KOHOMIKY SIK €KOHOMIKY, OCHOBHI KOMIIOHEHTH SIKOi BOJIOJIIOTH 1HCTH-
TYIIOHATBHOIO, OPTaHi3aIiiHOI Ta TEXHOJOTIYHOK 3/IaTHICTIO [lii, SK CyKYITHICTb
(tisricHicTh) y peasbHOMY Yaci, a0 B BUBHAUEHOMY Yaci y IJIaHeTapHOMY MacirTabi
[dws.: 4, c. 64].

Excnepru [IPY CIIA, npornosyioun po3BuToK cBiTy 10 2015 p., e B 2004 p.
CTBEP/IKYBAJIH, IO TI00aTbHA €KOHOMIKA, BUCTYTIAIOUH SIK B3aEMOIIO3B’sI3aHe IIiJe,
Oyjie MiAMTOBXYBATUCS MIBUIKUMU 1 HeOOMEKEeHUMK [IOTOKaMu iHdopMariiii, izei,
KyJIBTYPHUX OJrar, KamitaiB, ToBapiB, nociyr ta Jojuei. Ile i € rmobamizaris [5].

Besmnocepeatbo riobasisallist yBASETbCS SK PyX BEJMKOI Macu KalliTaiy, a
3HAYUTD, SIK YTBOPEHHs riobaibHoro Kamitamy. M. Kacress mie B 90-x pokax XX cr.
BUOKPEMUB II'SITh TMH/CTaB, siKi 00YMOBUJIM BUHUKHEHHS Ta OYPXJIUBHII PO3BUTOK
B OCTaHHI JIECATUJHTTS TJI00abHOTO PUHKY Karitany. [lo-mepime, e sibepasnisa-
1is (hiHaHCOBUX PUHKIB Ta TpaHcakiiiil. [lo-npyre, 11e po3BUTOK iH(MPACTPYKTYPH,
MOB’sI3aHO1 3 HOBUMU iH(popMaliitunmMu TexHosorismu. [lo-Tpere, 11e BUKOprucTanHus
JIO TIbOTO Yacy HeBijioMux (hiHAHCOBUX IHCTPYMEHTIB ((’touepu, OMIiOHU Ta T. 11.).
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[To-ueTBepTe — CHEKYMATUBHUN PyX KalliTamdiB, SIKi CTPIMKO BXOJATb, a TIOTIM 3HU-
KaloTh 3 KOHKPETHOTO PUHKY I[IHHUX TamepiB, HAIIIOHATBHUX BAaJIOT 3 METOIO OTPH-
MaHHS TlepeBarv BiJl Pi3HUIN KOTHUPYBaHb, a TAKOK YHUKHEHHS MOXKJIUBHUX BTPAT.
[Mo-1r'site — 11 AisABHICTH (hipM, SIKi OIIHIOIOTh KOH'IOHKTYPY PUHKIB, IKi BU3HAYAIOTh
PEUTHUHTH SIK HAI[iOHAJTBHUX €KOHOMIK B IIJIOMY, TaK i MiHHKUX manepis [6, c. 65]. L1i
BUCHOBKM J[afOTh IiACTaB¥ BBasKaTH, IO mpolec ruodaizaiii (iHaHCOBUX PUHKIB
HPU3BOAUTH JI0 TOTO, 10 TJI00aJIbHI HOTOKK KalliTagy Bce MEHIIE i MeHIle 3a/1esKaTh
Bi/l QyHKITIOHYBaHHSA HAIlIOHATHHIUX €KOHOMIK.

TosoBHy pytIiliHy cuay r100anbHOI €KOHOMIKK CKJIAJAI0Th TPAHCHAIIOHATbHI
komranii abo kopropartiii (THK), siki mepeTrBopuinicst Ha OJMH 3 OCHOBHUX CTPYK-
TYPOYTBOPIOIOYUX (PaKTOPIB CBITOBOTO rocrnogapcTsa [7, ¢. 7]. Came BOHU B TepILy
yepry it opMyIOTh r106aIbHUI €KOHOMIYHMIT TIpocTip. [7106a1bHa eKOHOMIKA — 11e
SKICHO HOBUH eTar pO3BUTKY CBITOBOI €KOHOMIKH, SKa MOCTYIIOBO TIEPETBOPIOETHCS
Ha ITCHUI TI00a/IbHII OPraHi3M, YTBOPEHUIT TITAaHTCHKOIO BHPOOHUYO0-30YTOBOIO,
ryi00abHOI0 (hiHAHCOBOIO Ta TIaHETapHOW iH(opMaliitHoi Mepexero [8, c. 37].
Vnernes npo raki THK, six «Ford Motors, «Philip Morris», «Coca Cola», «Toyotas,
«General Motors», «Mitsubishi», «Pepsi Cola», «British Petroleum», «Boeing» ta
6araTo iHIINX.

ITepmi TpancHamioHaJabHi KOMIaHii B CydacHOMY PO3YMiHHI I[bOTO CJIOBA
BuHMKIM HanpukiHili XIX — nmoyatky XX cT., Tpu 1IbOMY iX MOMepeHuKaM1 BBa-
JKAIOThCA KOMepIiiiHI KoMITaHii, ki BUHUKIN B ennoxy Hosoro yacy — bpurancoka
Ocrt-Inniticeka kommanis (yrBopena B 1600 p.) ta Hinepananncpka Oct-Inpificbka
kommnanisg (1602). Hanpukinmi XX cr. kigbkicte THK crana obumnciaoBaTucs
JIECATKAMH TUCSIY, BOHU OXOTUJIN TAaBYTUHOIO CBOIX (ifiif ycio TIaHeTy, Tepe-
TBOPUBIINCH Ha TOJOBHOrO cy6’€KTa r100aIbHOI €KOHOMIKM. AMEPUKAHChKI BYEH]
V. Pobincon ta /I. Xappic, mocunarounce Ha gaxi KOHKTA/I, 3a3Hauaiors, 1o BKe
B 1995 p. y cBiti Oys0 6u3bK0 40 THC. TPaHCHAIIOHAJBLHUX KOpropaitiii. Boru
KOHTPOJIIOBAJIN B TOW Tepioj MBI TPETWHU CBiTOBOI TOPTiBJi. YacTKa CBITOBOTO
BBII, migkoutposasnoro THK, Bupocaa 3 17 % y 1960-x p. 10 24 % y 1984 p. ta no
piBust maiizke 33 % B 1995 p. [9, c. 13]. Aurmiiicbkuii Buenuit I1. Binnyr 3a3navae
B CBOIiil HayKoBili mparti, sika Buiinia y 2011 p., mo y cBiTi Ha To# yac ye icHy-
Basio 82 100 TpaHcHamioHAIBHUX KOMIaHi, y saxux 6yno 807 400 dimiii B pisHux
kpainax csity [10, c. 328].

Exonomiuna Millh TpaHCHAIIOHAJIBHUX KOPIIOPAIliil Iy’Ke 3HaYHA 1 BOHA 3 KOXK-
HUM poKoM 30imbInyerbest. dxmo y 1982 p. 200 naiibispmux THK konTposoBaim
24,2 % cBitoBOro BHYTpilHbOTO MPOoAYKTY, TO y 2000 p. iM Hanexkano Bxe 28,3 %
csitooro BBII [11].

TpancuaiionaabHi KOpIiopailii KOHTPOJIOIOTh KOJOCAJbHI Macu KaIliTaay i B
CHJIy TIbOTO BOJIOZIIIOTh 3HAYHOI0 €KOHOMIYHOI MIIlIlo, KA HEPIJIKO Bi/ITICHSIE Ha
APYTHil mIaH abo HaBiTh MiZKOPsie co0i eKOHOMIKM Cepe/iHiX Ta HEBEJIMKUX KpaiH.
Bike mo kinms XX cr. cepen 100 HaflbibI 3HAYMMHUX €KOHOMIYHUX CYO'€KTIB TLIa-
Heru 51 6ynm THK i e 49 — xpainamu. Piunuii o6opor General Motors Hampu-
kinri XX cr. nepesuiysas BBII Tainaumy, [lanii ra Hopserii, o6opotr Ford — BBII
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[Tosbui, Ipenii, Maiinasii, «Mitsubishi» — BBII Iugonesii, o6opor «Wall-Mart» —
[3paimio ta Ipermii [12].

TpancHaiionabHi Kopriopaiii B ¢Boiil Oibirocti Hasexars Kanitaay CIITA,
3axigroi €sponu ta dnonii. Y 1998 p. i3 500 HaiibiabmmX TpaHCHAI[IOHATBHIX
Kopropaitiii mianern 244 xopropartiii, abo 48 % Bija 3arajbpHOi KiJbKOCTI OyJu
amepukancbkumu, 173, abo 35 %, — eBporneiicbkumu, 58, a6o 12 %, — asiarcbKuMun
(3 Hux 46 Gysu snoucekumu) [13, ¢. 109]. ¥V 1992 p. mrab-kBaprupu 500 HaliBILIHM-
BOBINIIUX TPAHCHAITIOHAJIBHUX KOPIOPAIliil reorpadiuHo PO3NOIiIAIINCh HACTYITHIM
gunom: 32 % 3 uux postamoByBasiuck B CIIIA, 32 % — B 3axiauiit €Bporni Ta
26 % — B dnowii [14, c. 341]. 13 200 HaibGiTbITUX TPAHCHAIIOHATHBHIX KOMITAHI
186 na mouarky XXI cT. Maju mrab-kBapTHpu y 7 po3BuHyTHX Kpainax — CIIIA,
Anownis, Himeuunna, @panrtisi, Beauka bpuranis, Hinepaanau ta IllBeiinapis.
Opnax micas 2000 p. cutyallist moyajia 3MiHIOBATUCS: 3’'SIBJSETHCS Bee Oisbiie
TpaHCHAI[IOHAJIPHUX KOMIIaHi# i3 KpaiH, 1o po3BuBaioThes — i3 Kuraio, IliBgennoi
Kopei, Inzii, bpaszuanii, Pocii Ta 1. 1. Cranom wa 2016 p. y bOMYy CHUCKY HeMae
YKPaiHCHbKUX KOMIIaHiH, siki O BUIIILIM Ha CBITOBUI PUHOK i HA PIBHUX MOTJIM KOH-
kypyBatu 3 ykazanumu THK.

Hespaskaroun Ha Te, 110 710 2/3 006cary BUPOOHUIITBA IIPUITAZAE HAa KPAlHU PO3-
MmitenHs Giriii, Bce K HaHOIIBIT BUTOAM Pe3yJbTaTiB (hiHAHCOBO-TOCIIOAAPCHKOT
mismeHocTi THK mputocsts kpainn 6asyBaHHs MaTEPUHCHKUX KoMITaHiit |15, ¢. 122].

3rixno 3 peiituarom «Fortynes, y 2013 p. cepen 500 HallkpymHinmx KoMIaHii
CBITY JIOMiHYBaJIM aMepUKaHChKI KommaHil — ix 6yso 132. Big kpymHoro karitary
CIIIA 3nauHO BigcTaBaB, IMOCIBIIN JApyre Miclle, KUTalChbKUil GisHec — 89 KommaHiii,
TpeTe Micile AnoHchbkuii 6i3Hec — 62 kommanii, Mpanitiss, Himeuyunna ta Bennka
Bpuranis nocisin BigmosigHo 4-e, 5-e ta 6-e micig (31, 29 ta 26 kommaniit) [16].

Cepen HaitbOiTBITIX KOMIIAHIM CBITY TPOBiZHY poJib Bigirpaiors Oanku. Came
HAUKPYIHINT OaHKKU — 16 BaKJIMBI MYHKTH YIIPABJIIHHS TI00AIBHOI0 eKOHOMIKOIO.
Criagennii Ha moyatky XXI cT. peiiTuHr GaHKIB ClellialbHUM OHJIaliH-CepBiCOM
«The Banker Database», sikuii BXOAUTb 10 CKJAIy TPynu OPUTAHCHKOI raseru
«Financial Times» nokaszas 3a 2011 p. Hactymauii posnozin 1000 nmposigHux GaHKiB
cBity [17]: i3 CIIIA — 183, Anownii — 102, Kanagu — 101, Himeuunnu — 36, [IBeii-
napii — 33, Iaxii — 32, Besmkoi Bpuranii — 25, Iemanii — 25, Pocii — 24, Itamii — 23,
TaitBans — 23, OA€E 15, Ascrpanii — 14, Maiinasii — 13, bpasuuii, Higepiauais
ta Typeuunnun — no 12, Kananm, Ascrpadii, CayniBcbkoi Apasii, Ipany — mo 10,
Inmonesii, Hirepii ta IliBnennoi Kopei — o 9, Kyseiity — 8, i3 Mpaniiii, [onkonry
ta I'peuii — 1o 7, i3 TTAP, Izpaimo ta IlIserii — mo 6 6ankis. Ha xanb, Ykpaiau y
IIbOMY CITICKY HEMAE.

Y 2013 p. Brepiire B ictopii mepiie miciie B GaHKIBChbKiil iepapxii cBiTy 1OCiB
kuraiicbknii 6ank ICBC (Industria and Commercial Bank of China). /Ipyre ta tpete
micist — amepukancbki 6anku «JP Morgan Chase & Co» Tta «Bank of America»
BianosigHo. lleil peiTUHT HAOYHO JEMOHCTPYBAaB, 10 AMEPUKAHCHKIi, SIIOHCDKI,
3axXiTHOEBPOTIENCHKI Ta KUTANCHKI OaHKK HA 1MovYaTKy aApyroro aecsatuaitrs XXI cr.
JNOMiHYBaJIM Ha apeHi riaob6agbHOTO GaHKiBChbKOTO 6GizHecy. OcobiuBuil iHTEpeC
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BUKJIMKAE CKJIaJ r706anbHol 6ankiBebkoi cynepeniti. Cepen 50 HalGibmmx GaHKIB
cBity B 2013 p. Oy/10 8 aMepuKaHChKUX, 7 KUTAHCbKUX, 5 aHTJCHKUX, 5 (DpaHIy3b-
KWX, 4 AMOHCHKUX, 4 aBCTPAINChKIX, 3 OPasuIbChbKUX, 2 HIMEIbKUX, 2 HijepJan/-
ChKUX, 2 ITAMHChKUX, 2 iCMAHChKUX, 2 NIBEUIAPCHKUX, 110 OJJHOMY POCIHChKOMY Ta
MIBE/ICBKOMY OGaHKY.

AHastiz pedTUHTIB r106aJbHUX TPaHCHAI[IOHAJBHUX KOMIIAHIl CBIiTYy, B TOMY
urcsri i GaHKIBCbKUX KOPIOPAIliif, MOKa3y€e, HUHI I0Th YOTUPH OCHOBHUX IEHTPU
riobambHoro Kamitamismy — CIIA, Kurait, 3axigaa €sporna Ta SImoHis Ta 11ia Hu3Ka
npyropsaganaux — Iumis, Pocis, bBpasuais, [TAP Ta 1. 1.

IIle oxauM TpossBOM ryrobasiisallii, Ha 1ieil pa3 MPosIBOM HEeraTMBHUM, € BUHUK-
HeHHsI r100asibHOI opraHizoBaHoi 3;ounHHOCTI. 1le 03Hauae, 10 HaJ TonepeHiMK
BUIaMU 3JI0YMHIB, SIKi iCHYIOTh CTOJITTSMM, B €oXy ruobasizailii po30y1oByeThCs
KpUMiHaJIbHA [iSIJIbHICTD, 1110 MA€ BCEIJIAaHeTHUI XapakTep. BUHMKAIOTh TpaHCHAIli-
OHaJIbHI 00’ €IHAHHY 3JIOUMHILB, SAKi JiI0Th oAiO6Ho 3BuYaiinumM THK ogHouacHo B
JeKIbKOX 1 HaBiTh B Oararbox KpaiHax. KpumiHaabHMIT CBIT robatisyeThes, Tpu-
4OMY OiJTBINT MIBUAKUMU TEMIIAMU, Hi’K 3aKOHOCTYXHSIHI TPOMA/ISTHU.

Homnosiab ekcniepriB [IPY, ckiazena Ha moyarky CTOJITTSI, KOHCTAaTyBaja Iep-
CIIEKTUBY PO3BUTKY IJI06AIbHOI 3710unHHOCTI 10 2015 p.: «Kpuminasibhi opraHisarii
Ta Mepe:xi, posramoBani B [liBaiuHiit Amepuri, 3axiguiii €spomi, Kurai, Kosywmoii,
I3paini, Anowii, Mekcuri, Hirepii Ta Pocii, OyzyTh posmupioBati Macitabu ta MeTy
CBOE€T AisiibHOCTI. BoHM (hOPMYIOTH THYUKI QJIbSTHCU OJIUH 3 OJTHUM, 3 KPUMIHATTBHUMU
MIIITPUEMITSIMY, 3 TIOBCTAHCHKUMU PyXaMU JIJIs1 3/IICHEHHS cTielin(ivHuX orepartiil.
Bonu GymyTh KOpyMIlyBaTH JiiZiepiB HecTablIbHUX, EKOHOMIYHO CIa0KUX JepsKaB,
BCTAHOBJIATh KOHTPOJIb 32 OaHKaMU 1 IiAIPUEMCTBAMU, SIKi 3HAXOAATHCS B CKPYT-
HOMY CTaHOBWIIII, OYyTh CMiBPOOITHUYATH 3 MOBCTAHCHKUMU TIOJITHYHUMU PYXaMH
JUIST KOHTPOJTIO HaJl 3HAYHUMHE perioHamu. BoHu OyyTh OTpUMYBATH CBOI MPUOYTKH
Biz HapkoTpadika, He3aKOHHOTO TIepeBe3eHHs JITO/IeH, TOPTiBJIi KiHKaMHu Ta JIiThbMU,
TOPTiBJIi TOKCUYHUMHU MaTepiajaMu, 30pO€ro Ta BIHChKOBUMH TEXHOJIOTisIMU, (DiHAH-
coBux adep ta pekery» [18]. dx Gaunmo, 1eii MPOTHO3 MiATBEPANBCS.

Jlesiki aBTOpU CTBEPIKYIOTH, 10 I7100aabHA OpPraHi3oBaHa 3JI0YMHHICTH CIOYATKY
Garato B 4OMY HOCHJIa TIOYaTKOBMI eTHiuHUi xapakrep [19, c. 28]. OxHak riobasbHi
3JIOYMHHI YTPYTIOBAHHSI PI3HOTO HAIIOHATBHOTO Ta €THIYHOTO TIOXO/KEHHS 00’ €/THY-
I0THCSI, KOOTIEPYIOTHCST Ta PO3MOYMHAIOTD [iSITH SIK €/IiHe ITijte. [CHYI0Th TIo6aibHi
3JIOYMHHI 00’€[HaHHS, sIKi BKJIIOYAIOTh B cebe MPeACTaBHUKIB PisHUX Kpaid. Takum
YUHOM, BUHUKAIOTh MOTYTHIIII Ta 3aTPO3JWBI TpaHCHAIIOHAIbHI KPUMiHAJIbHI yIPy-
MOBaHHS, SIKi HAIUYIOTh Y CBOEMY CKJIAJli TUCSAYi, HABITh AeCATKH THCsd ocib. MoBa
Wijle Ipo MiMCHO KPUMIiHAJIbHI iMIIepil, 4Msl BJasa MPOCTATAETHCS HAJl KOPJAOHAMU
JlepKaB Ta KOHTUHEHTIB.

Posrasiraroun rirobasizaiito sk mporec (opMyBaHHSI 3araJibHOCBITOBUX TTPHH-
IUTIIB JKUTTEBOIO YCTPOIO BHACHIZIOK CTPIMKOTO PO3BUTKY TPaHCHAIIOHAJIBHOTO
(dinancoBo-indopmariitnoro mpocropy Ha 6a3i HOBITHIX Bucokux TextoJoriii, OOH
BUJIJISE 11 OCHOBHI TEHEHIIII, AKi 1 BU3HAYAIOTH 3araJbHUI MPOIleC 3MiH, IKi MPU-
3BOJISITH JIO 3MiH y MIsKHAPOIHIN 3JI0YMHHOCTI.
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1. Howupenns nibepanrvioi demoxpamii. 3aBASKN 1IbOMY 3HAYHO 301LJIBITNIACH
KIJIBKICTD JITOJIei, sIKi OTpUMaJn 1PaBO BIJIKPUTO Ta BiJIbHO BUCJIOBJIIOBATH CBOIO
AYMKY i 6patu y4acTthb y MOMITHYHIN AisuibHOCTI. OfHAK 151 TEHIEHIlisS puU3Bea B
IIJIOMY CBiTi Ta B OKPEMHMX KpaiHax /0 HOBUX CYNEPEYHOCTEN, dKi JyKe 4acTo Mpu-
3BOJSTH [0 IMOJITUYHUX, €KOHOMIUHUX, PEJIITiHHAX, eTHIYHUX Ta TEPUTOPiaJIbHUX
KOHMUIiKTIB. Pe3ynbraT X KOHMJIIKTIB — claJaXy HACWJIIS Ta aKTiB BaH/AJi3MYy,
30poiiHi KOHMIIKTH, aKTH TepopuaMy. Y pe3yJbrari ux KOH(IIIKTIB Ha Ieil Jyac B
cBiTi 61M3bKO 23 MIIH OiKeHIB, a00 JII0/Iell, YMOBU JKUTTS SKUX HAraJAylOTh CTAHO-
Butite Oixkentis |20, c. 49].

2. Ilepesascaniis punkosux cui 6 exonomiyi. EkoHoMiuHMi Jibepaism cTaB J0Mi-
Hylo4o10 ifieosiorieio 3 cepeaunan 1970-x poxkiB. EdexkTuBHicTh €KOHOMIKK 3pOcCa,
OJIHAK IIPU I[bOMY MOIJIMOUBCS COLIaIbHO-eKOHOMIUHIIT PO3KOJI B CYCIILIbCTBI Pi3HIX
KpaiH.

3. 36invuuscs pisens KOpyMnosanocmi anapaTy BJIAAN Ta YIPABIIHHS SK HACJTI-
JIOK TiICHOTO 3B’SI3KY JI€PKCITY/KOOBIIIB 3 TOHKUM IMApPOM HAIliOHAJBHUX OJIIrapXiB i
MpeICTaBHUKIB MiKHApOAHUX (hiHAHCOBUX OpraHisaliiil.

4. Inmezpauyis c6imosoi exonomixu. 11 TenpenItis mepi 3a Bce BU3HAYAETHCI
MOOLIBHICTIO ¢BiTOBOrO Kamitany. [y KpaiH 3 HEPO3BUHYTOI0 €KOHOMIKOIO I pUH-
KOBOTO iH(PACTPYKTYPOIO 11eii TIPOIleC Ma€ Ha3By «BUTIK» KalliTay, KBali(hiKoBaHO1
pPO6OYOT CHJIH 1 «BIATIMB YMiB», 110 TIEBHOIO MipOIO BiAOYBa€ThCs it B YKpaiHi.

[3 Ha3BaHWX TEH/EHIN HEOOXiHO OCOOJMBY yBary 3BEPHYTH Ha IHTETrpariiio
CBITOBOI €KOHOMIKHM, sIKa CHPUYMHNJIA BUHUKHEHHS CBITOBOI CUCTEMU <«TiHbOBOI»
eKOHOMIKH, sIKa He OOKJIAJAEThCs ToAaTKaMi B O(IIOPHUX 30HaX. MU mepeKkoHaHi,
[0 caMe TiHbOBa €KOHOMiKa € 6asucoM, (PyHAAMEHTOM /ISl YCINIIHOI AisIbHOCTI
TpaHCHaI[loHaIbHUX opraHizoBanux 3nounHHuX rpyi (O3T). I 6e3 1poro mpobaemu
TPaHCHAITIOHATIBHOT OPraHi30BaHOI 3JIOYNHHOCTI He iCHyBaso O B3arasi.

«TiHboBa eKOHOMiKa» Ta TJI00AI3allis € Y He HAHAKTYaJbHIIIMM MPEIMETOM
€KOHOMIYHOI'0 aHaJi3y OCTaHHIX /ecATUMiTh. BesyMoBHO, 1locTae NMUTaHHS 1IPO B3a-
EMHUU BIJIMB IIUX /IBOX ABUI 1 TEPIII 32 BCe MPO 3MiHY caMoi KaTeropii «TiHbOBa»
€KOHOMiKa» B yMOBax ryiodaJri3arfii.

Cuain 3BepHyTH yBary Ha Take: odiriiinnii 3araabHocsitoBuii BBII, pospaxo-
BaHUI 3a MAPUTETOM KYIBEJIbHOI cripoMoskHOCTI, B 1999 p. crmanas 39 tpan nos.
TiHBOBOIO EKOHOMIKOIO B TOMY 3K POIIi, SIK MiHIMyM, GYJIO CTBOPEHO Tiie 8 TPJIH JI0JI.
He 00JIiKOBaHMX TOBapiB i mocsyr. TakuM YMHOM, 32 CBOIMHU po3MipaMu TJI00aIbHa
TiHbOBA eKOHOMiKa mopiBHsAHA 3 ekoHOMIKOIO CIIIA — kpainu, gaka Mae camuii Haii-
6inpummit BBIT B cBiti [21, ¢. 35]. Takum 4MHOM, TIHBOBa €KOHOMIKa — SIBHIIE TJIO-
Gasbie 3a cBOIMU MacintabaMu, Ma€ Miclle B yciX KpaiHax CBITY.

HacrytHe nutanHs, Ha sike HeOOXiZIHO 3BEPHYTH yBary, — TPUHIMIIOBA HEBI/IIOBI/I-
HICTb TIIXO/IIB /IO aHAJII3y TIHBOBOI EKOHOMIKH TTPE/ICTABHUKIB PI3HUX Taly3ell 3HaHb,
30KpeMa eKOHOMICTIB i fopucTiB. /I ekoHoMicTa (hyHKITIOHYBaHHS B chepi TIHBOBOI
eKOHOMIKM — cI1oci6 MiHimizari mignpuemiiem ioro Butpar. [Ipu 1bOMy TOCTYJTO-
€TBbCST MIPUHITMIIOBA BiZIMOBA BiJl MOPAJIBLHO-€TUYHUX Ta i/I0JIOTIYHUX OITIHOK (haKTiB
MOPYIIEHHS BCTAHOBJIEHUX CYCIIJIBCTBOM HOPM IIpaBa. ¥ 3B’3KYy 3 IIUM €KOHOMICTH
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HEPIJIKO CTAIOTh «a/[BOKaTaMMU» MOPYIIeHb 3aKOHiB. [lJisl I0PUCTIB BCsKe MOPYIIEHHS
HOPM IpaBa — IpaBonopyiieHHs. [Ipu mboMy B OibIIOCTI 1HAYCTPiaJbHIX KpaiH
MOHSITTS €KOHOMIUHOI 3JI0YMHHOCTI He MAa€ YiTKUX KPUMiHAJIBHO-TIPABOBUX MEXK.

OnHaK SIKIO B CUJTY HEJOCKOHATIOCTI 3aKOHOTBOPYOI MPAKTUKNA Y KPUMiHAJIbHE
3aKOHOJIABCTBO He BKJIIOYEHi CTATTi, MO TepenbavyaioTh MOKAPaHHsS 32 BUMHEHHS
Oy /Ib-SIKOIO By €KOHOMIUHKX CYCIiIbHO HeOe3IeYHUX JisiHb, TO Iie Iiie He CBiUYNTh
PO BiZICYTHICTH caMUX (DaKTiB CKOEHHS TaKUX 3JIOYMHIB.

Jlo aHasisy Takux sSIBUI HEOOXiTHO, Ha HAILY JYMKY, MiJAXOMUTH 3 yPaxyBaHHSIM
CBITOBOTO JIOCBi/ly NPABO3aCTOCOBHOI MPAKTUKU B YMOBAaX PUHKOBOI €KOHOMIKH.

OcobiiBe 3HaYEHHS 1€ 3ayBaskeHHsT HAOYBa€ y 3B'S13KY 3 HOBITHIMH MTPOTIECAMH
riob6astizallii eKOHOMIKH, sIKi repeabaYaroTh 3arajbHe 3MEHIIEHHsT POJTi HalliOHATbHIX
KOP/IOHIB Ta MOCTYIIOBE 3JUTTSI OKPEMUX HAI[IOHAJbHUX PUHKIB B €JIMHUIN CBITOBUI
PUHKOBHUI TpocTip. BinbyBaerbest cBOEpiHe BUBEAECHHS eKOHOMIKM (200 K mpu-
HEeOOXiTHICTh Y po3po0Ili HOBUX MiIXO/IB /IO IJIOTO PSIIY SIBUII i BUCYBAHHS HOBUX
izeit y 60poThOi 3 HEraTUBHUMH HACJIiIKAMK HOBOI cUTyallii. THIIOBUM MPUKIIAIOM
I[bOTO € MPoOJIeMa YXUJIEHHST BiJl TIOJIATKIB.

TiHboBa eKOHOMIKA y Haii3araJbHIIIOMY BUIJISAIIB MOKe OyTH pO3JijieHa Ha ABi
OCHOBHI YaCTUHMU:

1) mistibHICTB, MOB’sI3aHA 3 BUPOOHUIITBOM 1 peasizaliero «3BUYailHuX» (TOOTO
He 3a00pPOHEHNX 3aKOHOM) TOBApiB i MOCJIYT, ajie sika OMUHSETHCS 11032 KOHTPOJIEM
nepskaBu (TiAniJibHe BUPOOHUIITBO, KOHTpabaHa; Oy/b-sKi omepallii JieraJbHuX
KOMIIaHil, siki He BigoOpaaioThcs B (DIHAHCOBUX Ta CTATHCTUYHUX 3BiTax TOIIO); Y
1IbOMY Pa3i Ma€ Miclie TTOPYIeHHs 3aK0HIB, OJHAK IIi TIOPYIIEeHHS He TTPU3BOJATD /10
KPUMIiHAJIBHOI BifITTOBITATbHOCTI;

2) MiSLTBHICTD, IO TIOPYIIYE HOPMU 3aKOHY i TSTHE 32 0000 B MOAAJBIIOMY
KPUMIHAJIBHY BiJIITOBI/IaJIbHICTb.

[Tepimii BU MisLIBHOCTI 3aBIAE MIKOIM CYCIIIbCTBY, 030aBJISIE AEPKaBy MOIAT-
KOBUX HAJXO/KeHb y OIO/UKeTHY cucteMy. [HOMI 11eil BUJ Ais/IbHOCTI Ha3WBAIOTh
«CIpOI0 EKOHOMIKOI0». JIpyruil BU/ IKOAUTDH 30POB’I0 JIIOEii, MOPaJIbHOCTI, Ge3meri
JlepKaBH, HABKOJIMIITHLOMY TIPHPOHOMY CepeloBUIY TOIIO. MgeThes mepmr 3a Bee
PO Taki Buam «bi3HeCy», s’k pabOTOPTiBJIsSI, IIPOCTUTYIIiST, BAPOOHUIITBO Ta TOPTIiBJIS
HAPKOTUKAMH, TipoOKa JiKapChKUX 3ac00iB, TOPTIiBJIsI IIOJCHKIMHU OpraHaMu, He3a-
KOHHI ITOCTaBKM 30poi, 3HUIIEHHS PiAKICHUX BU/IB POCJWH Ta TBapWH, HECAHKIO-
HOBaHI BUKW/IM TOKCUYHUX BiJIXO/IB Y JIOBKIJJIS. 3a3BUYall 11ei BUJ JIiITbHOCTI Ma€
Ha3BY «YOpPHA €KOHOMiKa».

S «cipay, Tak i «40pHa» eKOHOMIKa 3a0€31eYyI0Th BUCOKY HOPMY ITPUOYTKY, IO
CTBOPIOE TIEPEyMOBH JIJIs aOCOIOTHOTO 1 Bi/IHOCHOTO 3POCTaHHST MacIiTabiB TiHBO-
Boro cekropa. CuiiJi 3a3HaYUTH, 1[0 HABITb Y «3aKOHOCJIYXHSIHUX» KpaiHaxX 3axomry
TiHBOBUI cekTop focsrae 20 i Oijblie BiZICOTKIB.

Y BasloBOMY HIPOAYKTI KpaiH, 110 PO3BUBAIOTHCS, HA ITPOJAYKIIIIO «Ciporo» Ta
«YOPHOTO» CEKTOPIB €KOHOMIKH, 32 €KCIIEPTHUMHE OIIHKaMU, BKe Mpuiagae Oiiblie
50 BiJICOTKIB.
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¥V rnobarnizoanomy cBiti XXI cr. ocriitno nupkymoe 600700 miapa 6pyaHIx
nomapis. IX /eBoBa yacTka — HAPKOTPOIII, ajie OCKIIBKN 3JTOYMHHICTD i TEPOPU3M —
GJIMBHIOKM, BCE CKJIA/IHIIIE BIAETHCS TIPOBECTH MEXKY MiK HAPKOTPOIIHNMA Ta TPOTITIMA
TepopucTiB. BizOyBaeThest 3polyBaHHsT KpUMiHAJIBHOTO GisHecy (HapKOTHKHU, 36posi,
paboToprisist Ta T. 1.) 3 6GaHKaMU, SIKi caMi CTalOTh YaCTHHOI KPUMiHAJIBHOTO 6i3-
Hecy, ioro «acagoM». 3allikaBieHiCTh OGaHKIB OYEBUIHA: OCKIIBKU KOLITH «OpY/IHi»,
TO BOHU OTPUMYIOTh X 3 «JIMCKOHTOM», 32 HAJIAHHS <TIOCJIYT» Ta 3a <puU3nku»>. Bonn
MOKYTh JOMOBUTHCSI 3 KPUMIHATLHUM Oi3HECOM PO BIIKPUTTS JIJIST HHOTO JIETIO3UT-
HUX PaxyHKiB 11/t OiTbIT HU3bKUH BiZICOTOK, HiXK TOH, SIKUiT GAHK BUILIAYYE <«IHUCTUM>
kiieHTaM. BOHM MOKYTh KpeanTyBaTh KpUMiHAJIbHUN Oi3Hec M GibIl BUCOKMIT
BIJICOTOK, BPaxOBYIOUH, IO TIOTalleHHst OopriB Oyze 3ailicHIOBaTHCS «OPYIHUMU>
rporumMa. [HBecTuIiitHi 6aHku i HOHIM MOKYTh TaKOK CITIBIIPAIIOBATH 3 KPUMiHa-
JIOM, iHBECTYIOUM iX KONITH B I[iHHI nanepu Ha ¢hoHmoBoMy punky |20, c. 49].

3HauHi TpobIeMy /I TOAATKOBUX OpraHiB crpuuntus IHTepHeT. ITo-mepie,
[arepreT — 11e abGCOMIOTHO HOBUI KaHAJ TEPEMIIeHHs] TOBapiB Ta MOCJYT Bij TPO-
JIABIIST /IO CIIOKMBAYa, i OTOATKYBAHHS BiPTyaJbHUX TOBapiB — Kyau OiJIbII 1MPo-
GJieMaTHYHMIA TTPOTIEC, HIsK OMOAATKYBaHHS peaJbHUX ToBapiB. /leMaTepiamizyBaTiicst
3a JIONOMOrot0 [HTepHETY MOsKe He Jjiiiine ToBap abo TMOC/yra, aje il caM IJIaTHUK
MoZIaTKiB. ¥ cUTYyallil, KOJU IJIaTHUK [OJIaTKIB — 11e IIPOCTO Jlesska cCyMa aHOHIMHMX
€JIEKTPOHHUX KOIITIB, 3aXUIIEHNX /10 TOTO K CYYaCHUMU KPUTTOrpabivHIMI KOJTAMU,
BU3HAUMTH TIJIATHUKA MMOJATKIB /IysKe CKJIATHO.

OdmropHa iHAYCTPish pO3BUHYIACH B TI00abHMIA Gi3HEC, IKUI MPOHUKAE B yCi
KyTOUYKH CBITY, OXOILTIOIOYH, TaK Y¥ iHAKIIE, GJIU3bKO MOJOBUHK CBITOBUX (hiHAHCO-
Bux yroa. IIporucroaru mbomy enomeny ayxe ckiaaHo. KoxkHa sanmporoHoBaHa
IporpaMa BUSIBJISIEThCS <II00OPHOIO», a 11 peasizaiiis BKpail kKo rikTHa. MiXKHAPOI-
HUIT PeKIM YXWUJIEHHS BiJl TIOJATKIiB yTBOpUBCA i edekTHBHO fie. Moro icHysamms
POOUTDH MTPAKTUYHO Hee(EKTUBHIMHU 3acOOM HAIlIOHATBHUX 3aKOHOIABCTB Y 6OPOTHOi
3 YXUJIEHHAM BiJl TIO/IATKIB.

BykBasbHMii nepeksiaj 3 aHr/Iiiicbkoi MoBU TepMina «offshore» osnauae <o
BHAXOJIATHCS JIasieKo Bix Geperas. OdimopHi Teputopii — 11e, SIK MPABUIIO, OCTPIBHI
nep:xaBu (Celimenbebki ocTpoBu, bpurtanceki Biprinceski octpoBu Tormio). Oxnak
cBOi odIropHi TepuTOPii € I Ha KOHTUHeHTi. Ak mpukian, B €Bpormi — 1e JlixTeH-
mreliH, nedki kautonu IBeiinapii, mratu CIIIA — [lenasep, Baitominr. Excrieptu
Opranizartii Exonomiunoro CriBpo6itHuirrBa Ta PO3BUTKY CKJIaIM CIUCOK i3 35
KpaiH Ta TepUTOPiii, IKi BBAKAIOThCS «OaHKIBCHKUM 1 IOJaTKOBUM PAEM>.

TosloBHMM KpuTeEpieM IS BijiHeCeHHS I0PUCAUKITT 10 O(hIIIOPHOT € BiICYTHICTH
y IUX KpaiHax i TepUTOPIsIX OmoAaTKyBaHHs ab0 CTATYBaHHS HU3bKUX (Mi3epHUX)
MOJIaTKIB Ha MPUOYTKY Bij (iHaHCcOBOI ab0 IHIMX BUJIB iSJIBHOCTI.

[ pyruii kpuTepiii — HAABHICTh YOTUPHOX KIIOUOBUX (DaKTOPIB, IKi MEPETBOPIO-
I0Th Ty YH iHIY KpaiHy abo TepuTopito B 0(uIOpHY:

a) HM3bKa ab0 HYJIbOBA CTaBKa ONOJATKYBaHHS JOXOIiB Bij (inancoBoi abo
iHImoi mispHOCTI; 6) BiAMOBaA B HagaHHA iH(MOpPMAaLi PO AIOYUN PEKUM OIIOAAT-
KyBaHHS; B) BIZICYTHICTh TJTACHOCTI MO0 YMHHOTO PEKUMY, IO HE I03BOJSIE KOH-

258 ISSN 2414-990X. Ilpobnemu saxonnocmi. 2017. Bun. 136



Cidopoe B. I., 30opoeko C. ®. Bnaus 2nobanizauii eKOHOMIKU HO MPAHCHAUIOHA/IbHY Op2aHi308aHy 3/104UHHICMb

TPOJIIOBATH JIisIJIBHICTh 3aPEECTPOBAHUX B O(MIIOPHIN 30HI KOMIIaHil; T') HasABHICTh
KOPITOPaTUBHOTO 3aKOHOIABCTBA, K€ /I03BOJIIE YTBOPIOBATH KOMIIAHII ITi/T KOHTPOJIEM
inozemiis [22, c. 54].

Odmopri Teputopii, 9K MpaBuUJIO, He YKJIAJAIOTh MIXKHAPOJIHUX YTOJ MPO
60poThOy 3 YXUJIEHHSIM BiJl CIIJIATH MOAATKIB i, TAKUM YMHOM, BOHH He 3060B’s13aHi
OpaTu y4acTh y Hill.

[lo BKkazaHoro Tmepesiiky XapakTepucTUK OMhIIOPHOI KOMMaHii 10/aMo IIe JIBi:
1) 3abopona kKoMmaHisiM BecTH GisHec B KpaiHi Ix peectpallii (KoMIaHisiM, 3apee-
CTPOBaHUM B O(IIOPHIiil 30Hi, 3a00POHSAETHCS 3/ilicHIOBaTH Oi3Hec Ha ii TepuTopii,
BOHU MMOBUHHI /IisITH Jiniie 32 i Meskamu ); 2) BiJICYTHICTD JIOTOBOPIB PO YHUKHEHHS
HOJIBIITHOTO OTOaTKyBaHHs 3 3apyOiKHUMHU KpaiHaMH, OCKiJIbKM 3apeecTpoBaHi B
Oo(IOPHUX IOPUCANKITIAX KOMITAHI1 3BITbHIIOTHCS BiJl CIIJIATH MICIIEBUX MOJATKIB i
He BeyTh TaM CBiii GisHec.

Icrye Gesmiu kmacubikariii opIIOPHUX OPUCAUKINI. 30KpeMa, 3 TOYKH 30PY
ix reorpadiuroro moJsokenns Ta icropuynoro noxomkenHs H. Ilekcon [23, c. 32]
BUW/IIJISIE YOTUPU TPYIIN TAKUX TEPUTOPIM.

Jlo mepiioi rpymnu HajeskaTh eBporneichki oduopu — [IBefiapis, JliokcemOypr,
Hinepnanau ta JlixreHurreitn. [[pyry, HailOiibll 3HAUYHY Ta BIUIMBOBY TPYILY, YTBO-
pIoIOTh O(IIOpH, IPIMO abo OMOCePeAKOBAaHO KOHTPOJIbOBaHiI Bennkobpuranieio 3
1eHTpoM B Jonaoncbkomy Citi, — octposu Jlxkepci i Ieprci, octpiB Men, Kaitmanosi
octpoBu, bpuranceki Biprincski ocrposu, baramcbki octposu, TiGpasntap, ToHkoHT,
Cinranyp, /ly6ai, Mopnanis ta inmi. /o TpeTboi rpynn oduiopis BXOAATD €Ki
mrratu CITA (Baitominr, /lenaBep, HeBana, Daopuma), a Takosk TepuTopii, siKi 3Ha-
xozsithest iz BrmBoM CIITA, Mapmranosi octposu, Jlibepist, a takoxx ITanama. TTpu
oMy ITanama, Ha IyMKY aMepPUKaHCHKOTO MUTHOTO CIIBPOOITHUKA, € KPATHOTO, 110
«IeperoBHeHa Oe3uecHNMHU IOpucTaMu, Ge3decHUME OaHKipamu, Oe3YeCHUMU areH-
TaMU 3 3aCHYBaHHST KaMIaHiil Ta 6e3uecHMMU KoMmIaHissMus» [23, c. 32].

Hapemiri, 10 yeTBepTOi TPynu HajeXaTh IHII TEPUTOPil, IKUM MTOKU NIO HE
BJIAJIOCST JIOCATTH yCIiXy Ha PUHKY O(DITOPHUX MOCHYT, Taki gk Comani ta Ypyraail.

Odrmropu ta odropauii 6i3HEC TOCUTH PO3MOBCIOKEHE SIBUIIE B CyYacHIl eKo-
HOMITIi. 3’IBUBCS HaBiTh CHEIaIbHUI TEPMiH, 110 TTO3HAYAE TIOBCIOIHE TTOTUPEHHS
oduropHoro 6izHecy <«odIopu3aiiist CBITOBOI €KOHOMIKI».

I'nobasizaliiss cepilo3HO BILIMBAE Ha KPUMIiHAJbHUI CEIMEHT TiHBOBOI €KOHO-
MiKH — «BOTYHMHY» IEPIII 32 BCe 3JIOYMHHNUX OPraHizaiiil pisHoro macitaby i pisHoi
Mipu BimmosizasbHOCTI. [y1obasisallisi cTBOPIOE CHPUSITINBI YMOBH JIJIsl iHTE€PHAITi-
OHaJII3allii 3JIOYMHHOTO CBITY, GKUI He 3BOJIIKAE 3 BUKOPUCTAHHAM MOKJIUBOCTENH,
1o HagaloThest. ChOroAHI BKe OYEBH/IHO, MO MPOOIEMH 3JI0YMHHOTO BUPOOHUIITBA
TOBapiB 1 MOCAYT MOKe OyTH BUPINIEHO JIKIIE 32 YMOBU 00’€IHAHHST 3YCUJIb CBIiTO-
BOTO CIIIBTOBAPUCTBA, B TOMY YMCJI TTPABOOXOPOHHUX OPTaHiB, (DiHAHCOBUX 1HCTHU-
TYTIiB TOIIO, /s 6GOPOTHOM 3 camMuM (haKTOM BUPOOHUIITBA a60 HOTO HETaTHBHUMU
HaCJi/IKaMu.

I[Tpoiec riobasizaiii MPOBOKYE YTBOPEHHS HOBOI CBITOBOI «Tpiafn» y BUTJISIL
cM06i03y eKOHOMIYHOI, OpPraHi30BaHOI Ta TPaHCHAIIOHAJIBHOI 3/104MHHOCTI. HasBammii
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crM06i03 BUSIBJISIETBCSI B TPHOX TOJIOBHUX MOMEHTAX: a) BiZIOYBa€ThCs Tirobastisartist
E€KOHOMiKN (€KOHOMIYHUI BUXOp, KU PyiHY€E repudepito CBITOBOrO eKOHOMIY-
HOTO JKUTTsT); 0) 3JIOYMHHI OpraHisailii 3Ha4HO TOCHJIIOIOTH CBOIO POJIb Y CBITOBIl
€KOHOMIlli, CTBOPIOIOYM CBOTO PO/LY «KPUMIiHAJIbHY [aBYTUHY»; B) 3JIOUMHHICTb BCE
AKTUBHIIIE TPAHCHAIIOHAMI3YETHCS, BUXO/ISTYU 32 MEXKi JIePKaBHUX KOP/IOHIB.

Mixxnaposni (TpaHCHAITIOHABHI) 3JIOYMHHI OpPTraHisailii 0J[HaKOBOIO MipOIO € JK
HPUYMHOIO, TaK I HACHIAKAMU 3MiH, 10 CTAJUCA B TI00aIbHINA HOJITHII Ta €KOHO-
Milti: po3Bas Pajiggaebkoro Coro3y Ta yTBOPEHHS Psi/ly CaMOCTIHHUX, ajie eKOHOMIYHO
HyKe cIabKKX i He3axXWIeHnX JepKaB 3 TPO30OPUMU KOPIOHAMH, sIKi (haKTUIHO He
OXOPOHSIIOTHCS; 3acHyBaHHs €Bporeiicbkoro Coio3y, 1o MPU3BEJO 10 MOCTA0TeHHS
MUTHHUX IIPOIIELyP, HACIOPTHOTO Ta BaJIOTHOTO KOHTPOJIIO B €BPOIIi; 3MiHU B 110JIi-
tuti Kuraio, gKki aam momToBX akKTUBHOMY 3POCTaHHIO €KOHOMIUHMX BiJ[HOCUH Y
it Kpaini; ykaagauaasa [liBHiuHOAMEpPUKAHCHKOI yToaM PO BiIbHY TOpTiBI0. Came
CYKYIIHICTb 1IUX (DAKTOPIB, 9K CTBEP/KYIOTH JledKi aBTOPH, CTajia YMOBOIO (hopmy-
BaHHS i 3MIIIHEHHS TPAHCHAIIOHATBHOI OPTraHi3oBaHOl 3JIOYNHHOCTI [24, ¢. 43].

I'mo6asmizarist cBiTY, TpaHCHAI[IOHATIZAMISI 3JI0YMHHOCTI TIPU3BOAUTH /[0 TIOTJIN-
GJIeHHST MIsKHAPOIHOTO CIiBPOGITHUIITBA B 1iil cdepi. A BoHO MOKe OyTH edek-
TUBHUM JINTIE 32 HASBHOCTI MIKHAPOJHUX 1 MIKHAPOIHO-TIPABOBUX yCTAHOB, IO
KOOP/JIMHYIOTD JIil y IIbOMY HaIpsMi.

3apas y CBiTi icHy€ KiJibKa HalOLIbIIT MOTYTHIX i HeOe3IIeYHNX TPaHCHAI[IOHAIb-
HUX 3JI0YMHHKUX opraHizaiiit. CiipoOyeMo faTi iX KOPOTKY XapaKTePUCTHKY.

Imaniiicoka maghis. lloxomxennas ciaoBa «Madisy 10 KiHIIS 3aJTUIIAETHCS He
3’sscoBanuM. Jleski axiBii BBasKaroTh, [0 BOHO MOXOAMTbH BiJ apaOChKOroO CJIOBa
mahfaz (3axucr), a6o mahfil (36upanns); i — o e akpoHiM, Hatpukias, Mazzini
Autoriza Furti, Furti, Incendi, Avvelenamenti (Maygini 103BoJisie rpabesxi, mminanm,
orpyeHHs), 1e cipoba noeanaT Madiio 3 oyosmosanum [xkyserie Mazigidi pyxom
«Mouona Itamist» B XIX c1. BisbimicTs ke mOB’s13y10Th Mabiio 3 1ie Oiabin JaBHIM
yacoMm. /loMiHytoue cTaHOBUIIE B Il KPaiHi cepejl 3JIOYMHHUX OpraHisalliii mocijiae
cimirificbka Madis, sika TpaAUIiiHO 6a3y€eThCsT B 3axiHiil vacTuHi octpoBa Citiis.
[Ticaig Ipyroi cBiTOBOI BiliHU ii BIJIMB MOMMPUBCS ¥ HA CXifIHY YyacTUHY ocTpoBa. Ha
1eli yac yinenn Madii AifoTh HA BCill TepuTopii ITamii i MatoTh 3JI0YMHHI KOHTAKTH 110
BCHOMY CBITY; 0COOJIMBI 3B’SI3KM BOHM BCTAaHOBUJIN 3 KiHIst XIX CT. 3 aMepUKaHCHKOIO
Madiero. 3a omiHKaMu iTamiichKux Biacteit, Ha moyatky XXI ct. mopiuauii 060poT
madii gocsr 133 mupa pomapis (1o ckiaazae 15% BBIT Itamii).

Ile iepapxiuna 37104MHHA OpraHisaiis Ha 4o 3 «Imasoio cim'i» (Capofamiglia),
SIKWII B CBOIO uepry npusHadae 1-2 paguukiB (Consigliere) Ta cBoro 3acrymHuka
(Sotto capo). OcranHiii, ab0 ocTaHHi, SIKIIO iX AEKiTbKA, BIAMOBIIAIOTH 32 pOOOTY
KOHKPETHUX TPYII, Ha YOJ SKUX 3HaX0AThest — KepiBauku rpym (Capodecima), ix
KiJIbKICTh He persiameHToBaHa. /lo ckaamy rpynu BXomsaTh «moan decti» (Uomini
d”onore). Hukue «mojieil 4ecTi» 3HaXOAAThCS YeCTO 00 I YieHn ciM'l, SKi crozisa-
I0TBCSI, 10 B MAOYTHHOMY BOHU MOKYTb CTATU «JiofibMu decti». Cirfiiiicbka madist
iMmenye cebe Onorato Societa (CyCITIIBCTBO YeCTi), a CBOIX YJIEHIB — <«JIIO[bMU Y€CTi».
HanpsMoK 3I04MHHOI JIiSITBHOCTI — TOPTiBJIsi HAPKOTUKAMK Ta 30POEIO.
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Tnwi imaniticoki 3104UHHT YepYNOBAHHSL:

Kamopa — ue itamiiicbke opraHizoBaHe 3JJIOYMHHE YrpyIOBaHHS, 6a3y€ThCS B
M. Heamoss. Haiibispin Biporizaum moxomkerHsaM ciaoBa «Kamopa» (Camorra) €
morra (rpa Ha rpomri). Ha gomi crosB capo, a 3HauuTh, «Kamopas mMoxoauTh Bif
capo morra. Ile moexanants Brepine 3’siBUJIOCH B IoKyMeHTax 1735 poky i o3Havae
iropue ky6s0 B Heamnosmi. Bimomo, mo BoHa icHyBasia sIK €MHa OpraHisailis 1e 10
1820 p., Kosu TIOJTIlisT BUSIBUJIA IOKYMEHTH 3 OMUCOM OOPsIIiB iHimiasisarii i MeTu
Kamopu. Croronni mepesxa rpyn Kamopu ckiayaetbes i3 3—4 diieHiB, Bona — ojHe
3 HAUMOTYTHININUX 3JIOYMHHUX YTPYTHOBaHb. [OJIOBHUI HATIPSIMOK 3JIOYMHHOI Jis1JIb-
HOCTI — KOHTpabaH/Ia TIOTIOHY.

Hopanvema (Ndrangheta) noxonuth Bif IpelbKOro cjioBa «repoism». Oprati-
30BaHa 3JI0YMHHA OPTaHi3allis i/ Takoio Ha3Bolo OGazyerbest B Kamabpi. Kamabpiii-
cbki GanauT 00’'ennamcs B Hapanbery nanpukinni XIX cr. Ha moyarky 1900 p.
3JIOUMHHI OaH/IM, YTBOPEHI Ha CIMEHHO-KJIAHOBIN OCHOBI, aKTUBHO JIis/in B 6araThox
Kaysabpilichkux Mictax. Y MOJANbIIOMY BOHU cTaau sapom Hiapanbetu, Ha 1ei
Yac O/IHI€I0 i3 MOTYTHIX iTamiificbkux 3sounaanx opranizaiiii. [lsg O3T mie mo Bciit
Kaabpii i wapaxosye 6sm3bk0o 4000—6000 akrupaux uneHiB. OCHOBHA OJWMHUIISA
Hapanbetun — «‘ndrina», 6aratouncesnbra ciM’ss abo KiaH, SIKHH Kepye TEBHUM
KBapTaJIOM HaceJeHOTO MyHKTY. S1ipo «‘ndrinas ckiasaerbes i3 OJIM3bKUX POIUYIB.
Capobastone — raBa cimM'i — kepye 6ausbko 30 ii wienamu. Capobastone 3yctpiua-
I0ThCST O/IMH pa3 Ha pik B cemmii Can-JIyka, B iepenrip’i AcipomonTe, abo B Jlakpi.
Ile opraizoBate 3JI04MHHE YTPYIOBAHHS 3aiIMA€THCST HAPKOTUKAMHE i KOHTPaOaH/I0I0
TIOTIOHY, TIPOZIakeM 30PO1 Ta BUMAraHHSIM.

Caxpa Kopona (Sacra Corona Unita) mae pediriiiHe KOpPiHHS 1 MOB’d3aHa 3
KOPOHOO — TEPHOBUM BiHKOM XpucTa. 3acHoBaHa y B’s3umIli bapi B Tpasni 1983 p.
Jlxysenie Poroi. Ilicsst Toro, sik wienn Oanau migipsaiu OyaiBio cyay B M. Jlydue
B 1990 p., Cakpa Kopona VYuita Oyna odiriiino BusHana opraizamieo madios-
Horo tumny. Ha BepmwHi mipamian 11i€i 37104MHHOI OpTaHisariii 3HaxoauTbest boce
(Crimine). Bin mae tprox 3actynHukiB (Trequartini), siki caMOCTiiiHO IO BepTUKAaJTi
KOJKHUIT OKpeMo uepe3 cBoix momiunnkiB: Evangelisti (EBanremictiB), Santesti (Cssi-
tux) Ta Sgarristi (IIpucrasiB) — iX KiJIbKICTb 3MIHIOETBCS 3aJI€5KHO BiJl CUTYallii B
oprasisailii — 3/IilicHIOI0Th KepiBHUIITBO (Cammoristi).

Bonu 3aiiMaoThcst HAPKOTUKAME Ta KOHTPAOAHIOI0 TIOTIOHY, BUMAraHHsIM, TPO-
naszxem 36poi. 3 2000 p. nisocrpis Cazenre, sikuii konrposioe Cakpa Kopona Yuita
(SCU), craB rojioBHUMHU BOPOTaMH, 4epes siKi 10 €BpONU HAAXO/ASATh HAPKOTUKU,
30post Ta He3aKOHHI MirpanTu [25, c. 56].

3TiTHO 3 SATOHCHKOIO TPAAUIINIETO, CIOBO «SIKyA3a» O3HAYAE TOTO, XTO TPOTPaB y
Ipi, IKa Ma€ Ha3By «0iy0-aby» — BapianT KapTKoBoi rpu bBiiek [[xkex. TTocigoBHicTh
uncen 8-9-3 — nporpariiHa komGiHarist — 3ByunTh K S1-Ky-13a. TakuMm 4rHOM, CJIOBO
«SIKy/132» BUKOPHCTOBYETHCS, MO0 TO3HAYUTH JIOAUHY, SIKY He OIHUJIO CYCIIiJIb-
ctBo. B Anonil HailHMKUYMiT PiBeHb 3JIOYMHHOCTI cepeli BUCOKOPO3BUHYTUX KpaiH.
Kosken, xto mobdysas B SmoHii, MOKe 3aCBIUUTH, SIK MaJIO 3JI0YNHIB BUNHSIETHCS
Ha BYJMIIX SMOHChKUX MicT. OmHak nipu 1ibomy B Amnonii HapaxoByeTbed Big 100
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1o 150 tucsa unenis O3T, 00’exnanux B 2500 6aHj, SKi MAOTh y3araJbHEHY Ha3BY
SAKYy/13a, 1 BeJINKI 3JI0YMHHI CUHAWKATH ovoJiioe Ha 1ieii yac Keniui Cinopoit. Haii-
GisbIra oprasizaiis sikya3a B Anonii — Auazymi-zymi — 6asyerbest B micti Kobe
Ha 3axozi Snowii, ii yncenpricts — npubimsao 40 000 ocib, abo 45 % Bcix sKya3a.
Bona Oysa 3acnoBana B 1915 p. i Ha3BaHa 10 iMeHi CBOTrO HepIIOro ceryHa, abo
«xpeleHoro 6atbKa» Kiaany, — Xapykirti SImaryti. ITicist emepri itoro cura Hobypy
AmaryTi cunpukar 35 pokis (1946—1981) ouomosas ix nactynauk — Kaszyo Taoko.
YcenazkyBaBim BepXOBHY By B «AMaryTi-rymis, BiH ¢popMysTioBaB TpU TTPUHITATINA
KATTST Ta AisLabHOCTI gkyn3a. [lepmuii 3 HUX — «HagBHICTD npodecii» — o3HavYaB
HEOOXIIHICTh JIETATTbHOTO «JIaXy» HaJl 3JI0Y4MHHUM OizHecoM. /Ipyruil — 3asisHa juc-
uIIiHa i 6e33arepedte miMOPSAKYBAHHST — TTOaBaBCsI IK OTPUMAHHST [0 3aCJIyTrax
1 BIAAMOBIIAJIbHICTD 32 IOMUJIKY Ta BiJICTYIIHUITBO. TPeTiil IPUHIUII — «3aXUCT 1HTe-
peciB Jiofieii» — OyB CBIIOMO CBSITEHHHUIIbKUM, ajie caMe PO 3aXUCT IHTePeCiB Joieit
3aBK/IM TOBOPUTD BJIAJIA,  TOMY — Xaii CYCHITbCTBO 3HAE, IO B HHOMY 3aITPABJISIOTH
He JINIIE TIOJIITHKY Ta Oi3Hec, a i sIKy/[3a. YTPYHOBaHHs SIKy/3a [II0Th Ha BCIll Tepu-
TOpii Kpainu, oJHaK HaibIIBIINI BILUIMB BOHU MaioTh B Mictax Tokio, Kioro ta Kobe.
Axynza ckialaeTbes i3 «CIMENCTBY, B AKUX KIt040BUM € BifHoteHHsS OAKY b-KO-
BYH. «Osky6» — ¢irypa 6arbka, sIKUil a€ MOPajd, TOTIOMOTY Ta 3aXUCT 4ICHAM
Ganau, «Kobyn» — pitam. Crpolena cxema BiHOCUH Y 11iii 3JI04MHHIN opraHisaiiii
Ma€e HACTYIHUI BT/ Ha Bepmuni mipamizn — OSIBYH. Momy magaors gomo-
mory: CAIKO KOMOH (crapmmii pagnuk), BAKATACIPA (snoanna HoMep 2) Ta
YATEI TACIPA (moauna nomep 3). CAUKO KOMOH 3jiiicHIoe KepiBHUIITBO
1o Biznomrennio 10 KOMOH (paguuku), KAMKEN (Gyxrantepis) ta KYMITE
XICE (cekperapi). Kpim Toro, y pasi morpe6u Bin pasom 3 BAKATACIPA Ta
YATE TACIPA nanpasisie anounnny pobory CATEN (crapumx kepiBHukis), siki
€ 6esnocepennivu kepiBiukamu BAKACIO (mostommi migepu). Ha nouarky XXI cr.
151 OpraHi3oBaHa 3JI0YMHHA OpraHisallisi KountposoBaita 6;m3bk0 2500 dipm, y T. 4.
MIKITBHUX 3aKJIa/B 1 JiKapeHb 3 MOpivHrM TTPUOYTKOM 6sin3bko 500 MIutH 10J1apis.
3 cepennnan 1980-x pokis sikya3a OyJia 3allikaBjieHa He JIAIIE B TOMY, SKUM YMHOM
OTpUMATH TPOIITi, ajie i AKUM YUHOM iX JieTayli3yBaTHu.

Kpim Amaryri-rymi, Ha 11ei1 yac Ha TepuTOpii AMOoHii AiI0Th Taki BiIOMi 3I0YNHHI
YIPYIOBAHHS, SIKi MOIMPUIN CBOIO AisUIbHICTD it Ha inmt kpainm: IHATABA KA
3 yncenphicTio B 9 000 wienis, sxi 06’exuani B8 300 kranis, CYMIVOCI POHTO
KAI — 3 uncesnpnictio 6um3bko 10 000 ocib, gxi o6’eqnani B 170 kmanis ta KIO-
KYTO KAI — 1700 usnenis. ITomyk HOBUX cdep 3704MHHOTO GizHeCy He 3HU3UB
aKTUBHICTDb SAKy/3a B il TPAAMIIMHUX HAIPAMKaX: K 1 paHillle, FOJIOBHUMU JiKepe-
Jgamu 11 puOYTKIB 3a/JUIIAMUCSA TOPTIB/IS HaPKOTUKAMU, KOHTPOJIb 3a a3apTHUMU
irpaMu Ta MPOCTUTYITIET0, CIEKYIAIiS Ta BUMaranig. OHOYACHO SKy/I3a PO3TIO-
YIHAIOTH BCE IMIMPIINE BUXOAUTH HAa MiKHAPOAHY apeHy, Bce Oijiblile BKIIOYAIOTHCS
B cUCTeMY TJI006aJbHOT TPAHCHAIIOHAIBHOI 3JI0YMHHOCTI, PA30M 3 3aKOPAOHHUMU
HapTHEPAMK 10 3JI0YMHHOMY Oi3HECY aKTHBHO 3aiiMAlOThCsI HeJIeraJbHUM BBE3€H-
HSIM /10 KpaiHU iHO3eMHOI poOOYOi CHIIM, HAJATOAXKYIOTh KOHTAKTH 3 POCIHCHKUMM
yrpynoBaHHamu y cdepi Toprisii 36poe€io, biopecypcaMu, aBTOMOOLIAME, 110 OY/I1
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B BUKOPHMCTaHHI, TIOMITHO PO3MIMPIOIOTH 3B’43KM 3 MapTHepamu i3 [liBgenno-Cxinnoi
Asii i €Bponu 3 MeTOIO 3pOCTaHHs PUOYTKY Bi/l MOCTAYAHHS «KUBOTO TOBApy» Ha
PUHOK ceKcyasbHUX mocayr [26, c. 144].

[Turannio crpykrypyBanug i aisibHocTi Kutaiicbkux «TPIA/IM» ta «TOHI»
B HAYKOBI JliTepaTypi IPUIiIeHo BXe A0cTaTHbo yBaru [27, ¢. 132], Tomy mMu TyT
He OyZ1eMO 3YIUHATUCS Ha IIbOMY, SIK 1 Ha [isSJIbHOCTI aMepuKaHChKoi Madii, MeKcu-
KaHCHKUX HAPKOKAPTEJiB, KOJIYMOINCHKUX — MEIEbIHCHKOTO Ta KaJiHChKOTO HAPKO-
KapTeJiiB, POCINCHKUX Ta HITEPIHCHKUX OPraHi30BaHUX 3JTOYNHHUX OPTaHI3alliid, SKi
MaloTh SICKPaBO BHUPaskeHI 03HAKW TPaHCHAITIOHAJIBHOIL JiSITbHOCTI.

OKpeMo BapTo MpoaHaIi3yBaTH 3JI0YUHHY [iSTTBHICTh aI0AaHCHKIX OPraHi30BaHNX
3JIOUMHHUX YTPYIIOBaHb, cepa 3JI0YMHHOI JISTBHOCTI 9KUX Ha 1moyaTky XX ¢T. momm-
putack 110 Beiit €sporti ta CIITA. B Trasii Ta CIITA anGaniii mpariooTh Ha iTamiiicbKy
madito, craroun ii BipHuMHU «cosgaramu». Y TEeBHUN Yac BOHU OyAyTh HAMATATHCS
OTpUMATH B TiHl cepi cBoto HezamexHiCTh. OCHOBHUM BUJIOM 3JIOYMHHOI JIiSITHHOCTI
mux O3T € Toprisiist sroabMu, KOHTpabaH/Ia TIOTIOHY Ta 30POi, TOPTiBJIsT HAPKOTUKAMIL.
Ha nouatky XXI cr. anbanceki O3T xonTposoBaiu 6isbine 50 % PUHKY BaKKUX
HApKOTHUKIB y TakuxX KpaiHax, ak [perig, [setis, Hopseris, Himeaunna, ABctpis.

Sk Gaunmo, riobasizallisi mocTaBuIa TMEPel MiZKHAPOAHOIO CITIJIBHOTOMO JIysKe
HEeIpOoCTe 3aB/aHHs: K B YMOBAX BiJIKPUTOCTI KOP/AOHIB MiK KpaiHamu, MOB’sI3aHO1
3 TIpollecaMy iHTerpailii CBiTOBOI €EKOHOMIKH, 3yITMHUTH TIPOIIEC PO3IOB3aHHS 1HTEP-
HAIliOHAJILHOI (TPaHCHAIIOHAJIBHOT) 3JI0YMHHOCTI B MaciiTabax HAIIOl TJIaHETH.

Ha 1eit yac MikHapojHe CrHiBpoOITHUIITBO B 6OPOTHOI 31 3JIOUMHHICTIO — IIe
yperyJjaboBaHa HOPMaMM Mi*KHAPOJHOTO 1 BHYTPIITHbO/IEP;KABHOTO TIpaBa CIiJibHa
JISIBHICTD Cy6'€KTIB MiZKHAPOHOTO IIPaBa Ta BHYTPILIHbOAEPKABHUX IIPABOBIIHOCUH
0/10 3a0e3MevYeHHsT TPABOBOTO 3aXUCTY OCOOU, CYCITIIbCTBA, AEPKABU Ta CBITOBOI
CITITBHOTH BiJl MI’KHAPOJHUX Ta TPaHCHAIIOHAJBbHUX 3JI0UMHIB, SIKi TIOCATAIOTh Ha
BHYTPIIIHbO/IEPKABHUI ITPABOIIOPSI/IOK.

3uMicT milounx y chepi 60poThOM 31 3JOYMHHICTIO MiKHAPOAHUX YroJ Ta Tpak-
THUKA 1X peastizallii J03BOJISIIOTh BUOKPEMUTH 201068HI OP2AHI3AUIUHO-NPABOSL POpMU
MidHCHAPOOHO20 cniepobimuuymea y 60pomvoi 3 MPAHCHAUIOHAILHOTO 3LOUUHHICIO Ta
il opranizoBanux ¢Gopm, a came:

1) NpUitHATTS y3ro/PKEeHUX 3aXO0/IiB 11010 BCTAHOBJIEHHS HA MiXKHAPO/IHO-TTPABO-
BOMY PiBHI KapaHOCTi EBHUX CYCIiIbHO-HeOe3meuHuX /il (JI0roBipHa KpuMiHasi3a-
1is1 MIKHAPOJIHUX 3JIOUMHIB Ta 3JIOUMHIB Mi’KHAPOJIHOTO XapaKkTepy);

2) po3pobKa Ta yKJIaJaHHS MIKHAPOIHUX YTOJ, IPUNUHSATTS IHIINX MiIKHAPOJ-
HO-TIPAaBOBUX JIOKYMEHTIB SK MPABOBOI OCHOBU [iSIJIBHOCTI /epsKaB, MiKHAPOIHUX
oprasizaliiii Ta ix opratis B cdepi 60poThOM 3i 3JTOUNHHICTIO;

3) yKJIaJaHHA MIDKHAPOJHUX yTOJ Ta BUJIAHHS JIOKYMEHTIB, IKi PerJIaMeHTYIOTh
MOPSJIOK 3/IIMCHEHHST X TOBHOBA)KEHD, MTPOIIECYATbHUN TIOPSIOK 3/IIHCHEHHS MizKHA-
POJIHOTO TIPABOCY/I/IsA, & TAKOK CITBIIpaIli AepkaB y 60poThOi 31 3JI0UMHHICTIO;

4) yTBOpeHHS 1 (hopMyBaHHS Ha JOTOBIPHIN Ta iHIII MiXKHAPOIHO-TTPABOBIH
OCHOBI MiKHApOJHUX OPTaHi3allil, iHITUX OPTaHiB, SKi 3/[IHCHIOIOTH CBOIO JiSATbHICTD
y cepi 60poThOU 31 BITOUMHHICTIO;
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5) B3aeMoJIis y 3amobiraHHi Ta PO3KPUTTI 3JI0YMHIB, Y TOMY YHCJI I MIISXOM
MPOBE/IEHHST B HEOOXIIHUX BUIAKAX OTEPATHBHO-PO3IIYKOBUX il (CIeriaTbHux
PO3CJIiIyBaHb);

6) Ha/laHHS TPABOBOI JI0NTOMOTH B c¢(epi KPUMIHAJIBHOTO CY/IOUYMHCTBA (BU/1a4a,
B3a€EMHA 1IPaBOBa JIONIOMOTa y KPUMiHAIbHUX CIIpaBax, 3/1ilICHEHHSI KPUMiHAJIbHOTO
nepecsIijlyBaHHs 3a 3allMTaM1 1HO3EMHUX Jiep:kaB abo Iepegaya IOPUCIUKILI, CIBII-
paiist 3 opraHaMu Mi>KHapOJHOI KPUMiHAJIBHOI IOCTHUIIII;

7) MiSAbHICTH MIXKHAPOJHUX OPraHizailiii Ta opraniB (OpraHiB MiXKHapO/IHOI
KPUMIHAJIBHOI FOCTHIIIT) TI0/I0 BiJIITPABJEHHS TTPABOCY//IsI TIPO TPaHCHAIIOHAJbHI
3JI0YMHM, 3/[IICHEHHSI KPUMIHAJIBHOTO TIePeCIi/lyBaHHSI.

Opranizanis O6’exnanux Haiii, ii opranu Ta opranizamii cuctemu OOH B
pisHKX (opMax GepyTh ydacTh Y MisKHAPOJAHOMY CHiBPOOITHUITBI y 60pOTHOI 3i 3710~
YUHHICTIO, BUKOPUCTOBYIOUN (DAKTUYHO BCi Ha3BaHi OpraHisalliifHo-mpaBoBi (GopMu.
Opranizanis O6’exnannx Harliii € 3araJlbHOBUSHAHUM IIEHTPOM KOOP/IMHAIIIT Tistib-
HOCTI JIepsKaB i MisKHAPOJHUX OpraHizaliit y 6opoTsbi 3i 3mounHHicTiO. Y po3poOii
MIKHAPOJHUX CTaHAAPTIB y 1iit chepi BakauBY posb Bigirpaiorh Konrpecn OOH
IIO/IO TIOTIEPE/IKEHHST 3I0YMHHOCTI Ta KPUMIHATIBHOTO MPABOCYIS, SIKi PO3POOJISAIOTH
KOHIIETITYaJIbHI MOJIOKEHHS I/ yAOCKOHAJIEHHSI HAIllOHATbHUX 3aKOHOJABCTB Ta
PO3IIUPEHHS CIIBPOOITHUIITBA [TPABOOXOPOHHKX OPTaHiB Pi3HUX JepsKaB y 60pOTHOI
31 3JI0UMHHICTIO.

Jlua 3’sicyBaHHS opraHizailii CBiTOBOTO MpoIlecy 3 MPOTHJIIl OPraHi3oBaHill 3J10-
YUHHOCTI BapTO PO3IJISTHYTU CTPYKTYpy opraHiB OOH, sKki 3aiiMaloTbCs TUTAHHSIMU
PO3pPOOKK MisKHAPOAHOI HMOJITUKKM Ta KOOPAMHAIIL Aill 3 MONEPEIKEHHST 3JI0YIMH-
HOCTI Ta KpuMiHaiabHOTO nipaBocyanasd. Li 3amaui nmoknazeni Ha GyHKIIOHATBHUI
opran Exonomiunoi Ta Comiamproi Pagn (EKOCOP) — Kowmicito 3 oniepepkents
3JIOUMHHOCTI Ta KPUMIHAJIBLHOTO mpaBocyaasa. Kowmicist Gysa cTBOpeHa pe3oJioliero
1992/1 Panum Bin 6 sororo 1992 p. Ha nepmriii cecii Kowmicii, gka nipoitiia y Bigni
y kBiTHI 1992 p., 6ysin BU3HAYeHi IPIOPUTETHI HAIPSIMKH JisLIIBHOCTI, B TOMY 4MCJIi
— MPOTUJIiSE OpraHi3oBaHill Ta eKOHOMIUHIN 3JIOUMHHOCTI, BKJIIOYAIOYN BiJIMUBaHHA
rporeii [28].

Ynpasninna OOH 3 napxomuxie ma 3nouunnocmi (FOHO/[K) BUKOHYE MaHJIaT,
Haganuii omy Kowmiciero i € Bigmisiom OOH, BinmoBiambHuM 3a MonepeKeHHs
3JI04MHHOCTI, KpUMiHaJbHE TPaBOCY//is Ta peopMy KPUMIHAIBHOTO 3aKOHO/AB-
ctBa, Brinoe [Iporpamy OOH 3 MixkHApOJHOTO KOHTPOJIIO 32 HAPKOTUKAMU. Y
1999 p. y cmiBmpani 3 MixkperionasbHuM HayKoBo-zfocaiiuumM inctutyrom OOH 3
nuTanb 3mounHHOCTI Ta paBocyans (IOHIKPI) Ynpasainusa posnoyano szificHeHHS
BeecBitHbOI porpamu 60poth6u 3 Kopyiiieo, [io6anbHoi iporpamMu 60poThou 3
TOPTiBJIEI0 JIIOABMU Ta [7100abHUX OCTI/IKEHD MO0 OPTaHi30BAHOI 3JI0YMHHOCTI.
VY pamkax [7106a1pHOI TPOTrpaMul IIPOTH TPAHCHAIIOHATIBHOI OPraHi30BaHOI 3JI0YNHHO-
CTi BUSIBJISIIOTHCST HOBITHI TEHIEHIii 11 BUCBITIIOIOTHCS TTOTEHIIINHI 3aTPO3U 3 METOIO
CBOEYACHOTO IPUUHSATTS BiAIOBIAHUX MPOMIIAKTUYHUX 3aXO/IiB.

Llenmp 3 mixncnapoornozo nonepedcenns snouunnocmi (L{MII3) cupusie 3MilTHEHHIO
MizKHAPOIHOIO CIIiBPOOITHUIITBA B CIIPABI MOIEPEIKEHHS Ta CTPUMAHHS 3JI0YMHHOCTI,
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HaJIa€ JIOTIOMOTY JlepskaBaM-uJjieHaM y BUPIIIEHHI ITi€l 3a/1a4i Ta MO0JaHHS 3arPO3H,
sgKa BUHUKAE B 3B’SI3KYy 31 3MIHOIO XapakTepy TPaHCHAIIOHAJbHOI 3JI0YMHHOCTI.
3rigHo 3 pinentstM [eHepaabroi Acambiel KOKHI 'SITh POKiB (PO3MOYMHAIOYN 3
1955 p.) npoBoasaThes: kourpecu OOH 3 monepemKeHHsT 3JI0YUHHOCTI Ta KPUMi-
HasbHOTO TpaBocyaasa. Y Konrpecax 6epyTh y4acTh KPUMIHOJIOTH, MEHOJOTH Ta
BUIIII 1TOCAZ0BI 0cOOM MOJIII, a TAKOK eKCIIePTH 3 KPUMIHAJBHOIO IIpaBa, 3 MpaB
JIOJIMHU Ta peabimiTallii, Tak 3BaHi HAIlIOHATbHI PECIIOHIEHTH: TIPEICTAaBHUKY JIep-
XKaB, AKi MaloTh KBasidikaiio abo gocsig npodecionanis, abo HAYKOBUX eKCIIEPTIB
y cdepi 3amobiraHHst 3JI0YNHHOCTI i TIOBO/KEHHSI 31 3JIOUMHIIMU. 3a PIllIeHHSIM
Tenepanbroi Acambaei OOH Bix 1 rpyasst 1950 p., BOHM 3a/y4aroThCsl He JIIIE 10
migroroBky kourpecieB OOH, a i1 10 yJacTi B HapajiaX eKCIepTiB KOHCYJIbTaTUBHUX
rpy 110 60poTr6i 3i 3mounnHicTO. [0 yHKINIT HAIIOHATLHUX PECIIOH/IEHTIB BXOIUTH
indopmysanns Cekperapiary OOH 3 monepekeHHsS 3JI04UHHOCTI Ta GOPOTHOU 3
Heo B IHIMMX KpaiHax, HaJaHHS TEKCTiB 3aKOHIB 3 MUTaHb OOPOTHOU 31 3JIOYMHHICTIO,
CTAaTUCTUYHUX JTaHWX, HAYKOBUX JIOTIOBi/Iell Ta MOCTiIzKeHb; cripusaas CekpeTapiaTy
B OTpPUMaHHI Takoi iHopMmariii, sika Moxke 6yTH HEOOXiHOIO JIJIst BiAMOBIHUX TOCTi-
JKeHb; CIIPUSIHHS posnoBcioskerns indopmartii OOH y wmiii cdepi, sska Moske OyTH
KOPHUCHOIO /IJI KPAiH-4YJIeHIB Ta B MOJAJIBIIOMY BUKOPUCTaHA HUMU.

Konrpec Opranizauii O6’exqnannx Hamiii mogo nomnepeasKeHHs 3JI04MHHOCTI —
11e HalOiTbIMil y ¢BiTi GOPyM PisHOMAHITHUX TPEICTABHUKIB YPSIiB, TPOMAICHKOTO
CYCHIJIbCTBA, aKaJIeMIYHUX KiJl Ta eKCIEePTiB B Tady3i MOTEePe/PKeHHST 3JI0UMHHOCTI
Ta KpUMiHaabHOro nipaBocyaid. [Iporsarom 60 pokiB 11i KOHTpecH BILTMBAIOTH Ha
MOITUKY B ¢epi KPUMiHAIBHOTO TIPABOCY/IS, CIIPUSIOTH 3MITTHEHHIO MiKHAPOIHOTO
ciiBpoOiTHUIITBA Y 60POTHOI 3 BCECBITHBOIO 3arPO30I0 TPAHCHAIIOHAIBHOI OPraHizo-
BaHOI 3JI0YMHHOCTI.

Hepwuii Konepec Opraunizamii O6’eqnannx Harriit BinOyscest B JKenesi B 1955 p.
Bin nipuitasaB MiHiMasibHI cTaHIAPTH TTPaBUJIA TTIOBO/IKEHHST 3 YB SI3BHEHUMU.

pyeuii Konzpec (1960 p., Jlounon, BesmkoGpuraHisi) peKOMeHyBaB CTBOPUTH
criertiaibHi MOJIIEeRChKi  CIysKOM 3iHCHEHHST TPABOCY/I/IS MO0 HEMOBHOJIITHIX.

Tpemiii Konepec (1965 p., Crokrosbm, IlBerrist) nmpoanaisyBaB B3aEMO3B’I30K
MIK 3JIOUMHHICTIO Ta COI[iaJIbHUMU 3MiHAMU.

Yemeepmuii Konezpec (1970 p., Kioro, Amnownis) 3akamkaB 10 TOKpaIiaHHs Ta-
HYBaHHS [iSJIHOCTI y cdepi monepesKeHHs 3JI0YMHHOCTI B iHTepecax eKOHOMITHOTO
Ta COIAJIBHOIO PO3BUTKY.

Ilsmuit Konepec (1975 p., Kenesa, IlBeiinapist) npuiinsas /lexknapaitio mpo
3aXMCT BCiX 0cib Big KaTyBaHb Ta IHIINX *KOPCTOKKX, HEJIOACHKUX, a00 TaKHX, IO
NPUHUKYIOTD JIIOJICbKY T1/IHICTD, BU/IIB TIOBO/I)KEHHS Ta IMOKapaHHS.

Hlocmuii Kouezpec (1980 p., Kapakac, Benecyena) B pamkax temu «Ilonepe-
JUKEHHS 3JIOYMHHOCTI Ta AKICTh JKUTTS» BU3HAB, IO MOMEPEKEHHS 3JTI0YNHHOCTI
MOBUHHO 06a3yBaTHCST HA COIIATBHUX, KYJIBTYPHUX, MOJITHYHUX Ta €KOHOMIYHIX
yMOBax KpaiH.

Cvomuii Konepec (1985 p., Minan, Itanis) npuitnsas MisaHchKuii miaH il ta
JIeKiJIbKa HOBUX cTaHAapTiB Ta HopMm Opranizaiii O6’'exnanux Hariii y mesxax auc-
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kycil «IlonepemsKkeHHs 3JI04MHHOCTI 3 METOI0 CBOOO/IM, CIPABEIIMBOCTI, MUPY Ta
PO3BUTKY>.

Bocomuii Konezpec (1990 p., TaBana, Kyba) Bupo6us pekoMeHzartii moao 60poTbou
3 OpPraHi30BaHOIO 3JIOYMHHICTIO B paMKaX TeMH «MizKHapoaHe 3armobiranHs 3/I041H-
HOCTI Ta KpUMiHAJIbHE MPAaBOCYIA Y ABAJIATD MEPIIOMY CTOJITTi».

Jea’smuii Konzpec (1995 p., Kaip, €runer) 3ocepeanB yBary Ha MUTaHHI MiKHa-
POJIHOTO CIIBPOGITHUIITBA Ta TIPAKTUYHIN TEXHIYHI JOMOMO3i 3 METOIO 3MilTHEHHST Bep-
XOBEHCTBA TIPaBa B PAMKAX TeMU «Y TOIIyKax Oe3MeKn Ta CIIPABEJIMBOCTI 7SI BCiX».

Jlecsmuii Konepec npuitias BijieHCbKy nekapaliito, SKO0 Aep:KaBU-UJIeHU
3000B’I3YI0ThCST YKPITLIFOBATH MizKHAPO/IHE CITIBPOOITHUIITBO ¥ GOPOTHOI 3 TpaHCHA-
IIOHAJTBHOIO 3JIOUMHHICTIO Ta y pehOPMYBaHHI CUCTEMHU KPUMIHAIBHOTO TTPaBOCYIJIS.

Odunadusmuii Konzpec (2005 p., banrkok, Tainana) npuiiHsas BaHTKOKCHKY
JleKIapallio — BaXXJIUBUN MOJITUYHUHN JTOKYMEHT, 10 3aKJaJla€ OCHOBU i BKa3ye
HAMPSAMOK J{STIBHOCTI 1010 YKPITJIEHHST MIsKHAPOAHOTO CIIBPOOITHUIITBA Ta KOOP-
JIMHAIT 3ycuiib y cdepi mornepeKeHHsT 3JI0YMHHOCTI Ta 60pOTHOHU 3 HElO.

Jsanaduysmuiit Konzpec (2010 p., CanBamop, Bpasuiist) miIKpecauB KI040BY
POJIb IIPABOCY/I/IsI Y TIPOIIEC PO3BUTKY, 0COOIMBO Bi3BHAUYNUB HEOOXIAHICTH PO3POOKU
IJTICHOTO TiXOMY /10 pehOPMYBAHHSI CUCTEM KPUMIHAJIBHOTO MTPABOCYJIS 3 METOIO
VKPITJTEHHST IX MTOTEHTTiay, 3 ICyBaB MIJSIXU MONEPe/PKeHHS HOBUX (POPM 3JI0UMHHO-
cTi i 60poTHOU 3 HUMH Y BCHOMY CBITI.

Thunaouysmuir Konzpec (2015 p., loxa, Karap) npuiiass {oxuncbky /lexmapaitiro
PO BKJIIOYEHHS TTUTaHb MOTEPEPKEHHS 3JI04MHHOCTI Ta KPUMIHAJIBHOTO TIPaBOCY/IS
B OisibI mmpokuii mopsiok aernnii Opranisaiii O6’eqnannx Hariiii 3 MmeToro Bupi-
IIEHHS COIAJbHUX Ta eKOHOMIYHUX MPOGJIeM i CIpUsiHHS 3a0epIieyeHHI0 BEPXOBEH-
CTBa TIpaBa Ha HaIliIOHAJbHUX 1 MI>KHAPOJHUX PIBHSX, @ TAKOXK y4aCTi FPOMaJICbKOCTI.

PexoMeHiallii KOHIPeciB 3aKpiILTIOIOTHCS B pe3otolisx TeHepaabaoi AcamOirei
OOH, gka npuiiMa€e Ta BiAKPUBAE JIS MiAMUCAHHS JepKaBaM HaWBasKJIWBIII MiK-
HAPO/IHI YTO/IM YHIBEPCAJIbHOIO XapaKTepy, CIpsiMOBaHi Ha 60poThOY 3 MizKHApPO/I-
HOIo 3ji0unHHICcTIO. /JlokymenTn KoHTpeciB jomoMaraioTb OpieHTYBATH MiXKHAPOIAHY
CITJIBHOTY Ha BUPINIEHHS] HOBUX MPOOJIEM B 00JIaCTi OTEPEIKEHHS 3JI0YNHHOCTI Ta
KPUMIHAJIBHOTO TTPABOCYIJIS.

Ha Bocvmomy Komnepeci OOH (T'aBana, Ky6a — 1990 p.) Bigsuauasnocs, 1o
OPTaHi30BaHa 3JI0YMHHICTH CTBOPIOE MPAMY 3arpo3y HaIlIOHAJbHIN Ta MIKHAPOIHIN
6esrrerti i cTabisbHOCTI Ta MpejcTaB/sie co00I0 (DPOHTANBHY aTaKy Ha MOJITHYHI Ta
€KOHOMIYHI BJIa/Id, a TaKOXK YTBOPIOE 3arpo3y camiil nep:xasi. Bona nopyiuye Hop-
MajsibHe (PYHKITIOHYBaHHS COIIQJbHUX Ta €KOHOMIUHMX iHCTUTYTIB i KOMIPOMETYE
iX, 110 TPU3BOAUTH JI0 BTPATHU JIOBIPH JI0 IEMOKPATUYHUX TTpotieciB. Bona mipusae
poIlec PO3BUTKY 1 3BOJIMTDH HAHIBEIb JIOCATHYTI yCIlixu. BoHa cTaBUTh y CTaH JKep-
TBU HacCeJeHHs X KpalH H eKCIUTyaTy€ JIIOAChKY CIa0KiCTh, OTPUMYIOUN TPH
oMy npubyTKU. BoHa oXoIuIoe, 3amydae i HaBiTh BTATYE B Kabasry i IPOIIapKu
CYCIIJIbCTBA Y Pi3HI B3aEMOIIOB’sI3aH1 3JI0UMHHI TignpremMcTBay [29, c. 148].

[Tutanuam 60poTbOM 3 MIKHAPOAHUMU 3JI0YMHAMK 3HAYHY yBary IIPUALIUIINA
yuacauku /lecaroro (Bimenn, 2000 p.), ABanaamsaroro (Cansamop, 2010 p.) ta
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Tpunanisiroro Kourpecy OOH ([loxa, 2015 p.). Tak, y Binencokiii reksnapaitii mpo
3JIOUMHHICTD Ta IIPABOCYAI: BiANOBiAl Ha BUKINKK XX CTOMITTS BKasaHO Ha HEOO-
XiIHICTD GBI TICHOT KOOPAWHAITT Ta CIiBPOOITHUIITBA MiK JepKaBaMy y BUPIIeHH]
CBITOBOI TIPOGJIEMI 3JIOYMHHOCTI, 3MII[HEHHS] BHYTPIIIHIX CUCTEM KPUMiHAJIBHOTO
MPaBOCY/ /I Ta HAIIOHAJBHOTO TOTEHIIaTy B cepi MizKHAPOIHOI CITIBITpAIli 3 1bOTO
nutanug [30, c. 427].

3a xnacugpixauicto OOH numi yci mpancnayionaivii 3104uHU NOOILAIOMbCsL HA
17 e2pyn:

1) BimMuBaHH Tpoiiel; 2) TepopusM; 3) KpaJlizKKu TBOPIB MUCTEITBA Ta MPE]l-
METIiB KYJBTYPH; 4) KPaaisKKKM 1HTEJeKTyaJbHOI BJIACHOCTI; 5) He3aKOHHA TOPTIiBJISI
30po€io; 6) BUKpajIeHHs JIiTaKiB; 7) MOPChKE TMpaTCcTBO; 8) 3aXBaT HA3EMHOTO TPaH-
criopty; 9) maxpaiicTBo 3 HazeMHUM TpaHcropToM; 10) KoMITI0TepHA 3JI0YMHHICTH;
11) exosioriuna 309uHHICTb; 12) Toprisias moabmu; 13) TOPriBis JTIOACBKUMEI
opranamu; 14) HezakoHHa TOPriBJst HApKOTHKaMIE; 15) dasbirmse 6ankpyTCTBO; 16)
MIPOHUKHEHHST B JieraJibHuil OizHec; 17) KOPYTIIIist i MKy TPOMAJICHKUX i MapTiitHUX
JistuiB, BUOOPHUX 0CiO.

Marepiasm xourpeciB Opranizarnii O6’equnannx Hariit 3acBiguyors, 1o mnei
rpollec Ma€ TEHJECHINIO /10 OCMUCJEHHS Ta MPUUHATTS TepIIUX KPOKiB Ha IIbOMY
HEIMPOCTOMY TIISAXY 1 BiH MOKe OyTH YCIIIITHUM JIIIe PU HassBHOCTI 106poi BoJi
BCiX jiepKaB, siki patudikysasu Konsentito OOH mpotn TpaHcHaIioHa bHOI Opra-
Hi30BaHOI 3JIOYMHHOCTI Ta TTPOTOKOJIIB, 10 i1 7oToBHIOIOTH (IIpoTokos mpo momepe-
JPKEHHS 1 TIPUITMHEHHS TOPTiBJIi JIIOAbMHU, OCOOJNBO JKIHKAMU i AiTbMU, i TOKapaHHS
3a Hei, [IpoTokoJs TPOTH HE3AaKOHHOTO BBO3Y MITPAHTIB 10 CYIITi, MOPIO 1 TOBITPIO).

¥ 2004 p. Ykpaina patudikysaia 3azHadeny KoHBeHIIIO 3 3acTepesKkeHHIMU 10
. 6 cr. 13, no 1. <b» cr. 2, 1o m. 5a cr. 16, o m. 13 cr. 18, 7o n. 14 ct. 18, Ta 1. 3
cr. 26 Ta BKaszaHi 0 Hei MPOTOKOJIM i THM CaMUM MPHUEAHAIACH 0 CITUCKY OiJIbIII
Hixk 183 kpaiH, siki B3si Ha cebe 3000B’sI3aHHST KOOPAMHYBATH CBOIO [iSITBHICTD Y
60poTHOI 3 MM SIBUIIEM, SIKE 32 BEJIMKUM PaxXyHKOM Y MallOyTHbOMY Hece 3arpo3y
BChOMY JTIOZICTBY [31, ¢. 553].

Anraiiiceki Bueni Cris Cwmit (Steve Smith), TTarpinis Oyenc (Patricia Owens)
ta /Ixxon Beinic (John Daylis) 3aznauaiors, 1o riobasisaiisi TOJIOBHUM YHHOM
mpocTo (abo CIIPOIIEHO) BU3HAYAETHCS SIK MPOIEC 3POCTAHHS B3aEMO3B’SI3KIB MiK
CYCIILJILCTBOM, TIPH SIKOMY TIO/IiT B OJIHIN 4aCTHHI CBITY BCe GIJIBINOI MipOIO BILINBA-
I0Th Ha MOJil B iHIIII Oro YacTUHI 1 BOHW B IIEBHMII 4ac MMOBTOPIOIOTHC. [7106a/1b-
HUI CBIT — Ile CBIT, B IKOMY MOJIITUYHI, EKOHOMIYHI, KYJETYPHi Ta COIliaJibHi BUIIA
CTAIOTh BCe GBI B3aEMOTIOB'I3aHUMHU Ta B3a€MO3AJIE;KHUMU i, OT/KE, OJIHE BILJIBAE
Ha Bci iammi [32, c. 8].

Ykpaina gK cyBepeHHa Jiep;KaBa € YaCTUHOIO CBITOBOI €KOHOMIUHOI CUCTEMU, a
TOMY BCi TIpOTIeCH, SIKi MPOXOAATh Ha Tlell yac y Tiil 4u iHmIiil fioro ¢hopmi, IeBHOTO
MipOIO BILJIMBAIOTH i Ha ii eKoHOMIuHi rportecu. Hemae ;xomHux mijcraB CIIoiBaTHCS,
110 TIpoliecy robasisallil, sIK i BIUIMB TPaHCHAIIOHAJBHIX 3JIOYMHHUX YTPYIIOBaHb
OMUHYTb HaITy JlepsKaBy. YKpaiHa po3TaiioBaHa y 1eHTpi €Bpornu i pakTu4HO € TpaH-
BUTHOIO JIep:KaBoi0 Mixk 3axogoM i Cxomom, a ToMy BOHa 00OB’SI3KOBO IIOTPAILISIE
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y ToJie 30py MiXKHAPOJHUX TPaHCHAIIOHATbHUX 3JIOUMHHUX OpraHisalliii B 4aCcTHUHI
KOHTpabaH/M HAPKOTHUKIB, TOPTiBJI JIFOAbMHU, 30POEIO Ta IHIINUX 3JI0YUHIB.

3 MomeHTy patudikaiii Ykpainoto 3azHauenoi Konseniii OOH munysio
12 poxkiB. OHak MU He MOKEMO CTBeP/KYBATH 1[0 3a TIel TePio] HAIIOIO JIEP;KaBOIO
3p0o0JIeHO BCe MOMKJIMBE JJIsI BTLIeHHS pekoMmeHzaiiil Kouseniii 3 momepeKeHHs
Ta 60pOTHOM 3 TPAHCHAI[IOHAIBLHOIO OPTaHi30BaHOW 3Jj0unHHICTIO. [ToHax Te, Gpak
CHCTEMHOTO BUBYEHHS 3a3HAYEHOT MTPOOJIEMATHKN YYeHNMU, KOHKPETHUX 1HII[aTUB
3 GOKy IPaBOOXOPOHHMX OPraHiB CBIAYMUTDH MPO T€, IO CYCIIJIBCTBO Ta cama JIep-

He HaMaraloTbCs 3aBYACHO BXKUTH BiJIIIOBIJIHI 3aX0/l1 IIPABOTBOPYOrO XapakTepy 3
1IbOTO TTUTAHHSI.

Bucnoexu. Ha mijictaBi BUKJIQJICHOTO MOXKHA BIIEBHEHO CTBEPXKYBATH, 110 11PO-
ec rrobasizarii eKOHOMIYHKMX BiIHOCHH, KPIM MO3UTUBHUX HACJI/KIB, CIPUYNHSIE
i CyTTEBI HeraTUBHI SIBUIIA, TaKi K TPAaHCHAIIOHAJIbHA OpraHi3oBaHa 3JI0YMHHICTD,
3arPOKY€ CyBEpPEHITEeTy OKPEeMUX KPAiH 1 BIIMBAE HA KPUMIHOTEHHY CUTYAIIIIO Y CBiTi.
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The impact of economic globalization on transnational organized criminal activity

The article studies the problems of the economy globalization, the basis of the origin and a rapid
development of global capital market; it also emphasizes the main motive force of this phenomenon such
as transnational corporations (TNC). It highlights the negative consequences of this process and analyzes
how they are used by transnational criminal organizations. The characteristics of these criminal groups are
briefly stated. Furthermore the measures taken by the international community under the United Nations
in order to prevent and stop these crimes are emphasized in the article.
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